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352. 9, Sa52a, JUL-DEC,  19S& 
San  Francisco  (Calif.) 
City  Attorney's  0-f-fice 
Official  opinions  of 
the  City  Attorney  of 


the 


SAN  PRANCaCO 
FUeUCUSRMW 


•A* 


Year  19^8 
Opinion  IJo. 


AGRE£;^^JT 


School  districts;  legality  of  joint  powers  -  whereby 
San  Francisco  inlfled  Echool  District  and  other  school 
districts  will  contract  with  Stanford  Research  Institute 
for  a  study  on  econorn'c  feasibility  of  developing  local 
sources  of  additional  public  f'mds  for  school  purposes 


AID 


Notice  of  granting  of  -  ;  Vloleta  ^-elaskl;  validity  of 
welfare  lien;  should  lien  be  released  to  permit  subsequent 
purchase  of  real  property 

AIRPORT 

Parking  meters;  city  oneration  of 

ALARM 

Fire  -  service;  rights  of  Pacific  Auxiliary  Fire  nlarm 
Company  unddr  its  franchise  as  affected  by  the  right  of 
the  chief  of  the  Apartment  of  Electricity  to  grant  per- 
mits under  charter  §61 

AMENDMENT 

Surplus  real  property;      -  to   charter  §93?    lease   of 

Health  Code   re   dairies  and  railk 

ARBORETUM 

Hall  of  Flowers;  legality  of  location  of  Hall  in  Stryblng  - 

ARREST 

Fire  Department;  powers  of  members  ..of  the  Fire  Dept.  to 
-  for  violations  of  mxmicipal  code 


1287 

1310 
1277A 


1295 

1275a 
1288a 

1311 
1278 


APT  COi^ISSION  Year  1958 

Opinion  No. 

QUOPIJM 

Ex-officlo  niernbors;    to  be    included   In  ascertaining  num- 
ber of    commissioners  necessary   to  constitute  a   -  I3I6 


-B- 


BAIL 

Discharge  of  forfeiture  of 

BANKS 

Conflict   of   Interest;    Commission  on  Equal   Employment  Op- 
Dorttmlty 

RAP^^T?  CrAPAGES,    TWC 

Meters;    city  operation   of  airport  parking   meters 

BEQUEST 

Hall  of  flowers;  would  locating  Hall  in  Arboretiim  in  any 
way  violate  the  Etrybing  - 


Year  19^8 

Opinion  No. 

1313 

1308 
1277A 

1311 


BID 


Public  Works  contracts;  if  in  public  interest  to  do  so,  Dir- 
ector of  Public  V>orks  can  disregard  irregularity  in  low  bid 
and   award  contract  to  low  bidder;  other  bidders  have  no 
standing  to  complain  of  such  action 


BIDDER 


Redevelopment  Agency;  oronertles  in  the  V^estern  Addition 
redevelopment  project  must  be  sold  to  the  highest  resnon- 
sible  - 

BIDS 

Civic  Center  Plaza  Parking,  facility;  effect  of  agreement 
by  city  to  pay  rent  for  use  of  facility  on  limitation  of 
bonded  Indebtedness  of  city 

Major  medical  Insurance;  whether  to  be  secured  by  Health 
Service  System  or  under  procedure  set   forth  in  §88, §89  of 
charter 

BOOKPINDER 

Law  Library;  necessity  for  appropriation  of  city  funds  as 
salary  for  certain  positions  therein 

BUILDING  CODE 

Non-compliance;  would  it  be  proper  for  a  form  of  notice  to 
be  prepared  viiich  could  be  signed  by  the  Director  of  Pub- 
lic v;orks.  Director  of  Public  Health  or  Insoectors  in  the 
said  departments  evidencing  non-compliance 


I3O6 


1309 


1275 


1288 


1315 


I28IA 


BOAPD  OP  SUPERVIvSORS  Year   19^8 

Opinion  No. 

GIVTC  C'lNTEF  PLAZA 

Perking  facllitv:  effect  of  agreonent  by  city  to  pay  rent 

for  use  of  -  on  limitation  of  bonded  indebtedness  of  city       1275 

CONTFACT 

San  Francisco   Stadium,    Inc  and  CCtF;   necessity  of   aporoval 

by  Board   of   Supervisors   of   contract  1272 

HEALTH   gEHVICr;]   SYSTEM 

rjew  charter  provisions;    contribution  of   employees   under 

§§172.1   and   172.1.15  1305 

CHESTKP    jtecPTTEE 

Conflict  of  interest;  is  it  official  misconduct  for  Chief 
Administrative  Officer  to  have  owned  Etock  in  corporation 
(^l-Camp  Inv.  Inc.)  which  owns  real  properties  in  f>«dev- 
elopnient  Area;    serving  two  masters  1298 

PPOPERTY 

Rezoned;    charter  §117;    whether  action  is  rcqixired   thereun- 
der by  '^oard   of   Supervisors   in   lnst;.nce   where    Planning   Com- 
mission razoncE   property   on   its   own   motion  I3OI 

Surplus  real;    amendment   to   charter   §93;    lease    of  -  1275A 

RESIDICNCE 

Officers  and  employees;    waiver  of  -  requirements  by  Board 

of  Supervisors;    effect   as   to   one   employee  1292 

REZONING 

Permits;  variance  permits  for  a  given  number  of  years  grant- 
ed to  an  individual  for  a  soecific  purpose  at  a  specified 
location  1230 

STREETS 


Improvev.ents;  use  of  bond  funds  for  street  and  sewer  im- 
provements 1277 

SUTTER- rTOCKTOH  PARKING  FACILITY 


Quit  claim  deeds;  condemnation  of  prot»  rty  forpublic  use; 

right  of  tenant  to  compensation  for  damage  to  improvements 

in  absence  of  a  term  lease  I307E 

TAXES 

Refund;    claim  forrefund   of   real  and   personal  property  -   by 
reason  of   denial   of  veteran's  a.'d   church  exemption  for  fail- 
ure  to   execute   loyalty   declaration;    Church  for  the  Fellow- 
ship  of  all  Peoples  I308A 

V'E STERN  ADDITION 

Properties;    redeveloDment   agency  properties   in  -   project 

must  be   sold  to  highest  responsible    bidder  1309 


-C-  Year  19^8 

Oolnlon  No. 

CHURCH  FOR  THE  FELLOWSHIP  OF  ALL  PEOPLES 

Tax  refund;  claim  for  refund  of  real  and  oersonal  proper- 
ty taxes  by  reason  of  denial  of  veterans*  and  church  ex- 
emption for  failure  to  execute  loyalty  declaration  I308A 

CIVTC  CENTER  PLAZA 

Parking  facility;  effect  of  agreement  by  city  to  pay  rent 

for  use  of  -  on  limitation  of  bonded  inddbtedness  of  city      1275 

CLAIM 

Emporium  tax  refund;  tax  paid  on  sales  made  by  the  Empor- 
ium anr"  delivered  to  customers  in  nlameda.  Contra  Costa 
and  Santa  Clara  coxmties  I289 

CLASSIFICATION 

Residence  waiver;  requirements  of  officers  and  employees; 

waiver  by  Bo&rd  of  Supervisors,  effect  as  to  one  employee      1292 


cores 


Mionicioal;  violations  of,  power  of  members  of  Fire  Dent. 

to  arrest  for  1278 

Non-comollance;  would  it  be  nroper  for  formof  notice  to 

be   prepared   v^hich   could  be    signed  by  Director  of  ^ublic 

Works,    Director  of   Public   Health  or   inspectors   in   said 

departments  evidencing  non-compliance   with  -  1281A 

COMMISSION 

Juvenile   Probation;    judge   may  increase  number  of  members 

of  -  "  1293 

COMMISSIONER 

Quorum;  Art  Commission;  ex-officio  members  are  to  be  in- 
cluded in  ascertaining  number  of  commissioners  necessary 
to  constitute  a  quorvun  I3I6 

COMPENSATION 

TI70  coordinator,  Robert  Dwyer;  reduction  of  -  as  to  in- 
cumbent; Rehabilitation  Services,  Deoartment  of  Public 
Health  1302 

CONCESSilON 

Golf  course;  Golden  Gate  Park;  legality  of  agreement  where- 
by employees  of  Recreation  and  Park  Dept.  will  handle  mer- 
chandise and  money  belonging  to  concessionaire  1279 


-c- 


COMCESSION 

Parking;  city  operation  of  airport  parking  meters 

CONFLICT  OF  TNTEFEST 

Commission  on  Equal  Employment  Opportunity 

Stuart  N,  Groenbergj  activities  In  his  business  and  his 
raembershlp  on  the  Public  Utilities  Commission 

Walter  A.Haas;  as  member  of  the  Recreation  and  Park  Com- 
mission 

Roger  D.Lapham,  Jr;  private  business  and  capacity  as  an 
officer  of  t'ne  city  and  county  of  San  franclsco 

Chester  MacPhee;  Is  It  official  misconduct  for  Chief  Ad- 
ministrative Officer  to  have  owned  stock  In  corporation 
(Del-Camp  Inv.  Inc.)  which  owns  real  properties  In  re- 
development area;  serving  two  masters 

Caspar  V/elnberger;  right  of  to  serve  as  member  of  Redev- 
elopment Agency 

CONTFACT 

Low  bidder;  If  In  public  Interest  to  do  so  Director  of 
Public  Works  can  disregard  Irregularity  In  low  bid  and 
award  contract  to  low  bidder:  other  bidders  have  no  stand- 
ing to  complain  of  such  action 

San  Francisco  Stadium  -  ;  legality  of  -  and  leases;  legal- 
ity of  tax  provisions  contained  therein 

San  Francisco  Stadium  Inc  and  CCSF ;  necessity  of  appro- 
val by  Hoard  of  Supervisors 

CONTFIBUTIONS 

Health  Service  System;  -  of  employees,  disposition  there- 
of under  new  charter  provisions,  §  172.1  ■>:   172.1.15 

COURT 

Juvenile  Probation;  judge  may  increase  number  of  members 
of  the  Juvenile  Probation  Commission 

CPIMINOLOG^ST 

Expert  witness;  effect  of  provisions  of  carter  §1^3  au- 
thorizing use  of  retired  city  employee  as  an  expert 


Year  19^8 
Oolnion  No. 

1277A 

1308 

1307c 

I307D 

I307A 

1298 
1305A 


13O6 

1297 
1272 

1305 

1293 

1283 


CHARTER  SECTIONS  Year  1953 

Oolnlon  No. 

SECTIONS  88  S:  89 

Bids  for  -najor  modlcal  Insurance  1288 

SECTIOHg  117 

R©  zoning  Dolores  Heights  I3OI 

SECTIONS  125  &  ll;3 

Po  licensing  of  motion  picture  theatres  I3OO 

SECTIONS  172  «1  !.-  172.1.15 

Pe  Health  Service  System,  new  charter  provisions  1305 

SECTIONS  222 

Pe  conflict  of  interest  1305A 


CHIEF  ADMINISTRATIVE  OFFICER 


Year  1  9^8 
Opinion  No. 


INSTFUMEI^T^- 

Focordatlon;    non-compliance  with  building   code;    signa- 
tures  of  Director  of   Public  Works,    Director  of    Public 
Health  or   Inspectors    In   said  departments 

CHESTER  MacPHEE 

Conflict   of   Interest;    is   it   official  misconduct   for   chief 
administrative   officer  to  have    ovner'    stock   in   corporation 
(Del-Carap   Inv.    Inc.)    which  owns  real  properties    in   redevel- 
opment area;    serving  two  masters 


iyiAP 


Ferry  map;  disposition  of 


ORDINANCE  No.  10570 

Unclaimed  prooerty;  application  of  -  "authorizing  dis- 
posal of  unclaimed  property  at  ^an  Francisco  Hospital" 
to  Laguna  Honda  Home 


STORE 


1281A 


Laguna  Honda  Home;  oatients'  -  ;  deposit  of  funds 


1298 
1299 

1296 
1307  B 


CITY  PLANNING  COMMISSION 


POGER  D.  LaPHAM,  JP. 


Conflict  of 
caoacity  as 
Francisco 


interest;  private  business  interest  and 
an  officer  of  the  city  and  county  of  £an 


PROPEPTY 


Peaoned;  charter  §117;  whether  action  is  required  there- 
under by  Foard  of  ^supervisors  in  instance  where  Planning 
Conunission  rezones  property   on   its   own  motion 


PE3D  -VING 


Classification  of  property;  variance  oermlts  for  a  giv- 
en number  of  years  granted  to  an  individual  for  a  speci- 
fic purpose  and  a  spe  cif  led  location 


Y««r  1958 
Opinion  No. 

I307A 

1301 

1280 


CIVIL  SERVICE  COMMISSION  Year  1958 

Opinion  No. 

ROBERT   TiVYEn 

Corapensatlonj    charter   §73»   reduction   of   compensation 
as  to   incumbent;    position  of  TI70    coordinator,    rehab- 
ilitation services,    Dept.    of   Public  ilealth  1302 

reside:nce 

Officers  and   employees;    waiver  of  -   requirements   of    ; 

effect  as   to  one   employee  1292 


COMMISSION  ON  EQUAL  EMPLOY^NT  OPPORTUNITY  Year  1^58 

Opinion  No. 

CONFLICT  OF  INTKREST 

Banking  institution;  momber  of  commission  as  a  deposi- 
tor; Kould  this  bo  a  -  I308 

HA  PRY  :C.  DUNCAN 

Appointment;  eligibility  for  position  of  Executive  Dir- 
ector 1286A 


CONTPOLLER 


Year  19^8 


Opinion  No. 


BAIL 


'Dlscberge   of  forfeltur©   of 


1313 


CRIMINOLOGIST 

Expert  witness;  effect  of  previsions  of  §163  authori- 
zing use  of  retiree'  city  employee  as  an  expert  upon 
persons  retired  pursuant  to  provisions  of  §166,1.12 
or  §172«1,12;  use  of  retired  city  criminologist  by 
District  Attorney  as  expert 

HEALTH  SERVICE  SYSTEM 

Limited  tenure  mernVers;  date  of  membership  therein  for 
permanent  tenure  employees 

STADITJT4 

contracts;  San  Francisco  Municipal  -  ;  legality  of  con- 
tracts and  leases  and  of  tax  provisions  contained  there- 
in 

STANFORD  PESEAPCH  IT^STITUTE 


Agreement  with  school  districts;  legality  of  joint  powers 
agreement  whereby  San  Francisao  Unified  School  District 
and  other  districts  will  contract  with  -  for  a  study  on 
economic  feasibility  of  developing  local  sources  of  addi- 
tional public  funds  for  school  purposes 


STORE 


1283 


1307 


1297 


Lagima  Honda  Home;  patients'  -  j  deposit  of  funds  of 


1287 
I307B 


TAXES 


Refund;  claims 
-  by  reason  of 
for  failure  to 
the  Pellowshin 


for  refund  of  real  and  personal  property 
denial  of  veterans'  and  church  exemption 
execute  loyalty  declaration;  Church  for 
of  all  Peoples 


I3O8A 


-0- 


DAIRIKS 

Regulation;  amendments  to  §if8]4.(c)  and  ?ij8LL(a)  of  Ch.V, 
Pt.II,  -'lunicipal  Code  relative  to  regulating  dairies 
and  milk 


DEAD 


Unclaimed;  definition  of;  when  roay  post-mortem  examin- 
ations be  ordered 


Year  19^3 
Opinion  No. 

128  8A 


DECLiiPATTOM 


Loyalty;  claims  for  refund  of  real  and  personal  proper- 
ty taxes  by  reason  of  denial  of  veterans*  and  church  ex- 
emption for  failure  to  execute  -  ;  Church  for  the  Fel- 
lowship of  all  Peoples 

DEED 

Quit   claim;    Ptockton-Sutter  parking  facility;    condemna- 
tion of  prooerty  for  public   use;    right   of  tenant  to   com- 
pensation for  damage    to   improvoments    in  absence    of  a   terra 
lease 

D^L-CAMP  IN V. INC 

Chester  MacPhee;  is  it  official  misconduct  for  Chief  Ad- 
ministrative Officer  to  have  owned  stock  in  corporation 
which  owns  real  estate  properties  in  redevelopment  area; 
serving  two  masters 

DE  YOUNG  flUSEUM 

Liability;  injuries  at  -  memorial  museum 

Tower;  lease  of 

DIHECTOH 

Medical;  right  of  -  to  certify  payments  for  Plan  I, II, III 
and  alteraate  Plan  LV  to  the  Controller  for  payment  with- 
ont  first  submitting  them  to  5Iealth  Service  Board  for  its 
soeciflc  action 

Stryblng;  Arboretum;  activities;  duties  in  connection  with 
Hall  of  Flowers 

DISTRICTS 

School;  legality  of  joint  powers  agreerrient  whereby  San 
Francisco  Unified  School  District  and  other  -  will  con- 
tract with  Stanford  Research  Institute  for  a  study  on 
economic  feasibility  of  developing  local  sources  of  pub- 
lic funds  for  school  purposes 

DOLOPES  HEIGHTS 

Rezoned;  whether  action  is  required  thereunder  by  Board 
of  Supervisors  in  instance  whei-e  Planning  Commission  re- 
zones  property  on  its  own  motion 


1308a 


I307E 


1298 

1282 
1290 


1281 
1311 


1287 


1301 


-D- 


A^nointmrnt   to   OojTiTi.lsslon   on  !5qual  F.mnloyrnent   Oroor- 
tunlty;    eligibility   to  position  of  Executive   Director 

DViYEn,    ROBERT 

Coripensation;    charter   ?73;    r^'^uction  of   compensation 
as  to   inoitrabent;    position   of  TI70  coordinator,    Rehabil- 
ation  Services,    Department    of   Public   Health 


Year  1958 
Opinion  No, 

1286A 


1302 


DEPARTMENT   ^^F  i-lLECTPICITY  Year  195^8 

Opinion  No, 

PACIFIC  FIRL'  ALARM   COMPANY 

Frt-.nchJ.i'oj    right   of  -   under   Ite  franchise   as   affected 
by  the   rlgl-it  of  the   ( Vilof  of  the  Deprrtwtnt  of  I  la  ctrl- 
clty  to  grant  per-mlts  under   charter  §61;    rights   of  -  un- 
der Its   permit  1295 


DIRECTOR   OP  PROBE  RTY  Year  1958 

Opinion  No. 

STOCKTON«SUTTEP  PARKING  FACILITY 

Quit  claim  deed;  condemnation  of  property  for  public 

use;  right  of  tenant  to  compensation  for  damage  to 

imorovements  in  absence  of  term  lease  I307E 


-R- 


EMPLOYES 


Pesidonce  requlr^-ients;  waiver  thereof  by  Board  of 
Supervisors,  effect  as  to  one  employee 

Health  Service  System;  date  of  mernborship  therein 
for  r)ermanent  limited  tenure  employees 

f^uperlor  Court;  apolicatloa  of  residence  requirement 
of  ordinaace  No  iGG'-^'d   to  -  and  attaches  of  the  Super- 
ior Court 

EMPORIUM 

Tax  refvmd;  tax  paid  on  sales  made  by  the  -  and   deliv- 
ei»ed  to  customers  in  Alameda,  Contra  Costa  and  Santa 
Clara  counties 

EXAMINATIONS 

Post  mortem;  unclaimed  dead,  when  may  -  be  ordered 

EXCAVATT  ON 

McLaren  Park:  slide  condition  adjacent  to  Ina  Court; 
Pe creation  and  Park  Deoartment  not  responsible  for 

EXEMPTION 

Personal  oroperty  taxes;  claims  for  refund  of  real  and 
oersonal  taxes  by  reason  of  denial  of  veterans'  and 
church  -  for  failure  to  execute  loyalty  declaration; 
Church  for  the  Fellov:shlp  of  all  Peoples 

EXHIBITIONS 

Motion  picture  theatres;  licensing  of;  whether  to  be  un- 
der §ia^  or  §1U3  Part  ITI  of  the  ilunlcipal  Code 

EXPANSION 

San  Francisco  Naval  ShiT)yard;  closing  of  streets,  need 
for  action  by  city 

EXPERT 

Sriminologist;  use  of  retired  criminologist  by  District 
Attorney  as  expert 


Year  19^8 
Opinion  No. 

1292 
1307 

1273 

1289 
1301+ 

1291+ 


130  8a 


1300 


1312 


1283 


-F-  Year  19^8 

Opinion  No. 


_ 

I' 


Motion  picture  theatres;  whether  licensed  under  ^12^ 

or  §1U3,  ?t.  Ill  of  the  Municipal  Code  I3OO 

FORFEITURE 

Bail;  discharge  of  I313 

FRANCHISE 

Pacific  Auxiliary  Fire  Alarm  Company;  rights  of  vmder 

its  -  as  affected  by  the  right  of  the  chief  of  the  Dept. 

of  Electricity  to  grant  permits  under  §61;  rights  of 

Pacific  Fire  Extinguisher  Company  under  its  pa  rrait  1295 

FREE^fAY 

Embarcadero;  parking  regulations,  local  vs.  s  tate  131i)- 

FUNDS 

Bond;  use  of  -  for  street  and  sewer  improvements  1277 

Gas  tax;  may  not  be  expended  for  repair  of  a  cces£  road 

to  County  Jail  in  San  Mateo  County  1291 

Patients'  store;  Laguna  Honda  Home,  deposit  of  -  of  store     I307B 

Research  purposes;  expenditure  by  school  district  for  -; 

Stanford  Research  Institute  I287 

Salaries;  San  Francisco  Lav  Library;  necessity  for  appro- 
priation of  city  funds  as  salary  for  certain  nositions 
therein  1315 


FIRE  DEPARTMENT  Year  19^8 

Opinion  No. 

POL  ICE  POWER 

Violation  of  municipal  code;  power  of  members  of  Fire 

Dept.  to  a  rrest  for  violations  1273 

PROPERTY 

State    owned;    applicability  of  raunicioal  regulation  to 
oroperties   owned   by  state   and   leased   to   private    individ- 
uals 1271+ 


-G- 


GOLDEN  GATE  CHAMPIONSHIP  AfiSOCIATION 


to  -  for  conducting  pro- 


Harding  Park;  lease  of  park 
fessional  golf  tourney 

GOLF  COUPSE 

Golden  Gate  Park;  legality  of  agreement  whereby  employ- 
ees of  Pecreation  and  Park  f^opt.  will  handle  merchandise 
and  money  belonging  to  concessionaire 

GOVERNMENT  CODE 

§5>3060;  re  special  service  and  advice 

GPEENBEPG,  g.TUAPT  N. 

Conflict  of  interest;  between  his  activities  in  business 
and  his  membership  on  the  Public  Utilities  Commission 


Year  1958 
Opinion  No. 

1276 

1279 
1287 

1307c 


-H- 


HAAF.  WALTEF  A.  Sr . 

Conflict  of  Interest;  between  business  interest  and 
Recreation  and  Park  Commission 

HALL  OF  FLOVJERS 

Strybing  Arboretum;  legality  of  location  of  -  in  Arbore- 
tum 

HAPDINS  PARK 

Golden  Gate  Championship  Association;  lease  of  -  golf 
course  to  Association  for  conducting  professional  golf 
tourney 

HARNEY,  CTTAFLET  J  COMPANY 

Bay  View  Park  Hill;  contract  for  grading;  is  approval 
of  Board  of  Supervisors  necessary 


Year  1958 
Opinion  No. 

I307D 
1311 

1276 


1272 


HALL  OF  JUSTICE  Year  1958 

Opinion  No, 

BID 

Public  Worics   contract;    if   in  public   Interest   to   do    so. 
Director  of   Public  Works   can  disregard    irregularity 
in   low  bid  andaward    contract   to   low  bid'ier;    other  bid- 
ders have   no  standing   to   complain   of   such   action  I306 


HEALTH  EEPVICE  SYSTEM  Year  1958 

Opinion  No. 

CONTHIBUTICNS 

New  charter  provisions;  disposition  of  -  of  omployess 

thereof  under  new  charter  provisions,  §§172.1,  172,1.15        1305 

INSURAMCE 

Major  medical;   bids  on  -    ;    whether  to  be   secured  by  Health 

Service    System  or  under   procedure   set   forth   in  charter 

§588  &  89  1288 

LIAPILTTY 


Payments;    failure   to  make   preraiiim  payments   terminates   - 

of  Health  Service   System  128l| 

me:mbeps 

Exempt;  status  of  1286 

MEMBET^SHTP 

Date  of;  permanent  limited  tenure  employees  13^7 

PAYMENTS 

Certification;  right  of  medical  director  to  certify  - 

for  Plan  I  and  for  alternate  Plans  II,  III  and  IV  to 

the  Controller  for  -  without  submitting  them  to  Health 

Service  Board  for  Its  specific  action  1281 

PATES 

Plan  II;  -  and  benefits  and  approval  thereof  12J1A 


HOUSING  ADTHOPITY  Year  1958 

Opinion  No, 

RESOLUTION  NO.lBl^l    (series   of  1939) 

Change    of  Iocs  ti on;    vallc'lty  and  regularity  of  adop- 
tion of  -   approving  change    of  location  of  low-ront 
housing  units   of   tho   Housing  Authority  of   CCSP  and  ap- 
nrovlng   selection   of  adr^ltional    sites   for  development 
of   project   Cal  1-18    (?)   A.B,C  and  approving   said   pro- 
ject ia85 


-I-  Year  1953 

Opinion  No, 

i;4PP0V.v'1E7TS 

Sowor;  use  of  bond  funds  for  sawer  and  straat  -  1277 

INA  COURT 

rilde;    McLaren   Park  slide    condition  adjacent   to  -   ; 

Recreation  a  nd    Park  Department  not  responsibla    for  1291+ 

INJURY 

Do  Young  Museum;    liability  for   injuries  at  1282 

INSTFUMZI'JTS 

i^fon-compliance;    recordation   of  notice,    signed   by  Dir- 
ector  of   Public   Works,    Director  of    Public   Health   or   in- 
spectors  in  the   said    departments   evidencing  non-compli- 
ance vd-th  building   code  1281A 

INSUPANCE 


Major  medical;   bids   on  -    ;    whether  to  be   secured  by 

Health  Service    System  or    under  procedure   set  forth   in 

charter  §§88  &  89  1288 


ITEMS 


'Jnclaimed;  application  of  ordinance  No.  1Q570  "author- 
izing disposal  of  unclaimed  prooerty  at  San  Francisco 
Hospital"  to  Laguna  Honda  Home  1296 


-J-  Year  19^8 

Opinion  No. 

JAIL 

County;  gas  tax  funds  may  not  be  expanded  for  repair 

of  access  road  to  County  -  1291 


JUDGE 


Juvenile  Court;  judge  may  increase  number  of  the  mem- 
bers of  t ho  Juvenile  Probation  Commission  1293 


-L- 


LAGUNA    HONDA   HOME 

Ordinance  No. 10570;    application   of   "authorizing   dis- 
posal   of  unclaimod  orooorty  at   ian  Francisco   Hospital" 
to   - 

Patients'    store;    doposit   of   ftinds   of  store   at   - 

Unclaimed  dead;  definition  of;  vhen  m&j  post-mortem  ex- 
aminations bo   ordersd 

LAND 

Redevelopment  project  in  Western  Addition;  must  be  sold 
to  highest  responsible  bidder 

LAPHAM,  ROGER  D.  Jr. 

Conflict  of  interest;  private  business  and  caoacity  as 
an  officer  of  t he  city  and  county  of  San  Francisco 

LEA^E 

Harding  Perk  golf  course;  -  of  to  Golden  Gate  Champion- 
ship Association  for  conducting  profeseional  golf  tour- 
ney 

San  Francisco  Municipal  Stadium;  legality  of  -  and  con- 
tracts for;  legality  of  tax  provisions  contained  there- 
in 

Tower;  D«  Yoxaig  Museum;  lease  of 

LIABILITY 

De  Young  Museum;  -  for  injuries  at 

Health  Service  System;  failure  to  make  payments  ter- 
minates -  of  System 

LIBRARY 

San  Francisco  Lav  Library;  salaries;  necessity  for  ap- 
propriation of  city  funds  as  salary  for  certain  positions 
therein 

LICENSE 

Motion  picture  theatres;  whether  licensed  under  §12^  or 
§1I^3,  Pt.  Ill  of  the  Municipal  Code 


LIEN 


Welfare;  Violets  Belaski;  validity  of  -;  should  lien  be 
released  to  permit  subsequent  ourchase  of  real  oroper- 

ty 


Year  19^8 
Opinion  No. 

1296 
1307B 

130U 
1309 
1307A 

1276 

1297 
1290 

1282 

128i| 

1315 
1300 

1310 


-M-  Year  19^8 

Opinion  No. 

M«H.  DeYOMG  HLMORIAL  MUSEUM 

Tower;  lease  of  1290 

M  &  K  CORPORATION 

Bid;  public  W3  rks  contract;  if  in  the  public  interest 
to  do  so.  Director  of  Public  Works  candisregard  irregu- 
larity in  low  bid  and  award  contract  to  low  bidder;  other 
bidders  have  no  standing  to  complain  of  such  action         I3O6 

McLARFN  PARK 

Elide;  condition  adjacent  to  Ina  Court;  Recreation  and 

Park  Commission  not  responsible  for  129i| 

McPHEE.  CHESTER 

Conflict  of  interest;  serving  two  masters;  is  it  offi- 
cial misconduct  to  have  owned  stock  in  corporation  (Del- 
Camp  Inv.  Inc.)  which  owns  real  properties  in  Redevel- 
opment area  I298 

MAN  SELL  STREET 

V'idening;  effect  of  right  of  access  by  interior  lot  own- 
ers' oroperty  abutting  on  -  after  widening  said  street       1303 

MAP 

Perry  relief;    disoosition  thereof  1299 

I'EHBERS 

Art   Commission;    quorum;    ex-officio  -are   to  be    included 
in   ascertaining  number  of   comniissioners   necessary   to    con- 
stitute  quorum  I3I6 

Health  Service   System;    date    of  membership  therein  for 

permanent    limit<id   tenure    employees  1307 

Health   Service    System;    status   of  exempt  1286 

Juvenile   Probation   Commission;    juvenile    court    judge   may 

increase   number   of    its   members  1293 

MENDELL    STPFiET 

Sewer   improvements;    use   of  bond   funds   for    street    and    sew- 
er  improvements  1277 

MERCHANDISE 

Golf;    rental  and  handling   of;    legality  of  agreement  where- 
by employees   of   Recreation  and    Park   Department   will  han- 
dle -   and  money  belonging   to    concessionaire  1279 

METERS 

Parking;  city  oneration  of  airport  parking  -  1277A 


-M-  Year  193'8 

Opinion  No, 

MILK 

A'^jendments  to  code  section  l^Bl^Cc)  and  section  i|89(a) 
of  Ch.  V, Pt.TT  of  the  municipal  code  relative  to  re- 
gulating  dairies   and  milk  1288A 

MUNIC"P/.T.   F~riE   AI.A^M   S^'STFll 

Franchise;    right  of   Pacific  Auxiliary  Fire   Alarm  Com- 
pany imder   Its   franchise   as   affected  by  the    right    of 
the    chief  of   the   Department    of   -C'lectriclty   to  grant 
permits  imder  charter   §6l  1295 


JWSEUM 


Injuries;  liability  for  Injuries  at  Oe  Yoiong  Memorial 


1282 


MANAGER  OF  UTILITIES  Year  1958 

Opinion  No. 

METFPS 

Airport;  city  operation  of  airport  parking  -  1277A 


MYOP  Year   1958 

Opinion  No, 

MacPHEE,    CHESTEP 

Conflict   of    interest;    is   it  official  misconduct   for 

CAO   to  have    ovrrtod    stock   in  corr>oration    (Del-Camp   Inv. 

Inc.)    vAiich   owns  rea;    proportier    in   Pedeveloomont  Area  1298 

WEINBERGER,    CASPAR  V. 

Appointment  to   Redevelopment  Agency:    -nay  not   take   place 

until  expiration  of   term   to  be   served  as  nssemblynan  IZSl^A 


MUNICIPAL  PAILWAY  Year  1958 

Opinion  No, 

GARRY,    WALTER 

Waiver  of  claim;  full  time  omployoo  assign«d  to  oart- 
tlme  position,  right  to  coraponsation  of  rjll-time  po- 
sition 1271 


-0-  Year  19^8 

Opinion  No. 


ovniF-R 


Abutting  property;   effect   of  right   of  access  by 

interior  lot  ovmers'   property  atuttlng  on  Manse  11 

rtreot  after  widening  said  street  I303 


PACIFIC  AUXTLIAP^j  FIFE  ALAPM  COI^pANY 

Franchise;  right  of  -  under  its  franchise  as  affec- 
ted by  the  right  of  the  chief  of  the  Department  of 
Electricity  to  grant  permits  under  charter  §61;  right 
of  Pacific  Extinguisher  Company  under  its  permit 


PAPK 


"Bay  View;  Charles  Harney  Comoany  contract  for  grad- 
ing of  -  Hill 


PAPXING 


Civic  Center  Plaza;  effect  of  agreement  by  city  to 
pay  rent  for  use  of  -  facility  on  limitation  of  bond- 
ed indebtedness  of  city 

Embarcadero  freeway;  parking  regulations,  local  vs. 
state 


Year  19^3 
Opinion  No. 


PAYMENTS 

Arrears,    Health   Service   Systerii;    failure  to   make   pro- 
mitim  -   terminates   liability  of  Health  Service   System 

PENAL  CODE 

Bail;  §1305  re  forfeiture  of 

PERMIT 

Variance;  permits  for  a  given  number  of  years  granted 
to  a  n  individual  for  a  specific  purpose  at  a  specified 
location 

PLAN  II 

Fates;  benefits  and  approval  thereof 

PLANS  I, II, ITT, IV 

Payments;  right  of  medical  director  to  certify  pay- 
ments for  -  to  the  Controller  for  payment  without  first 
submitting  them  to  Health  Service  Board  for  its  specific 
action 

POLICE  POW£P 

Violations  of  municipal  codes;  power  of  rae-Tibers  of  the 
Fire  Department  to  arrest  for  violations  of  codes 

POSITION 

Law  Library;    salary,    necessity  for  appropriation  of   city 
funds   as    salary  for   certain  -    therein 

POST-MORTEM 

■Unclaimed   dead;    definition   of,    v.'hen  may  -   examinations 
be   ordered 


1295 
1272 

1275 

1311+ 

12  3U 
1313 

1280 

1271 A 


1281 
1278 
1315 
I3OU 


-P-  Year  1958 

Opinion  No. 

PPOCbJDURE 

Rezoning;  charter  §117;  whether  action  is  required 

thereunder  by  Poard  of  tupervieors  in  inetance  where 

Planning  Commission  rezcnes  property  on  Its  ovti  rmo- 

tion  1301 

PFOPEPTY 


Adjacerit;  assessment;  private  property  to  be  served  1277 

Condemnation  of;  right  of  tenant  to  compensation  for 

damage  to  improvements  in  absence  of  a  term  lease; 

quit  claim  deed  I307E 

Perry  relief  nap;  disposition  thereof  1299 

Tmre  Temosvary;  redeveloprnent  property;  properties  in 

Vestern  Addition  redevelopment  project  must  be  sold 

to  highest  responsible  bidder  1309 

State  ownof'j  applicability  of  municipal  regulation  to 
propert:'es  owned  by  state  and  leesed  to  private  in- 
dividuals 1271+ 

Surplus  real:  amendment  to  charter  §93 J  lease  of  1275A 

Unclaimed;  application  of  ordinance  No.  10^70  "author- 
izing disposal  of  unclaimed  property  at  San  Francisco 
Hospital"  to  Lcguna  Honda  Home  1296 

Welfare  lien;  Julian  Belaski;  validity  of;  should  lien 

be  released  to  permit  subsequent  purchase  of  real  -  I3IO 


PFOVISIONE 


Health  Service  System;  new  charter  -:  disposition  of 

contributions  of  emoloyefls  tberof  under  § ■172.1  ^ 

172.1.15  1305 


POLICE  DEPARTMENT  T««r  19^8 

Opinion  No. 

LiaDarcadero  freeway;    -   regulations,    local   vs.    stats  131^4 


PUBLIC    PffiALTH  DhPAHTMniMT 


DAIRTKS 

Amendraents   to   Municloal   Code   re;    §i|8[|.(c)    and   §i|89(a) 
of   Ch.VjPt.II  re   regulating   dairies   and  milk 

DEAD 


Year  1958 
Opinion  No. 

1288a 


Unclaimed;    definition  of;    \Aien  may  post-nortCiTi  exam- 
inations be    ordered 

DVryER,    ROBERT 

TI70  coordinator;  charter  §73;  reduction  of  compensation 
as  to  incumbent;  position  of  coordinator,  Pehabilitation 
Services,    Departraent   of   Public   Health 


1301^ 


1302 


PUBLIC  WELFARE  DLPARTMENT  Year  1958 

Opinion  No, 

LIEN 

Welfare;  validity  of;  should  lien  be  released  to 

permit  subsequent  purchase  of  real  property  I3IO 


PUBLIC  WOPKS  PEPARTMFiNT  Year   1953 

Oplblon  No. 

COWTPACTS 

Lovr  bicidor;    if  in  public    Inter© st  to   do   so,    Direc- 

to   of  Public  Vorks   can  disregard   irregularity  in  low 

bid  and  award   contract    to   low  bidder;    other  bidders 

have  no   standing  to    complain   of   such   ection  I3O6 

FITNPr. 

Gas  tax;   may  not  be   expended   forrepair   of  access   road 

to  county  jail   in  fan  I-iateo   County  1291 

MAN  SELL    FTPECT 

Videningj    effect  of   right   of   access  by  interior  lot 

owners'    oroperty  abutting  on  -   after  widening   said 

street     "  1303 

SHIPYARD 

San  Francisco  Naval   -;    closing   of    streets,    need  for 

action  by  city  1312 

STREETS 

Improvements;    use   of  bond  fionds  for   street  and  sewer 
improvements  1277 


-Q- 


QUORUM 
Art 


Commission;   ex-of.flclo  menders   are    to  be   .Included 
in  a ficertan.ning  number  of   commissioners  necessary  to 
constitute   a   - 


Year  19^8 
Opinion  No. 

1316 


-R- 


RATES 

Plan 

REFUND 


II;  -  and  benef^.ts  thereof  an  5  approval  tlieroof 


Church;  validity  of  Art.  XX, §19  of  the  California 
Constitution  and  f?32  of  the  Revenue  and  Taxation  Code; 
loyalty  declaration;  Church  for  the  Fellowship  of  all 
Peoples 


RbGULATION 


Municipal;  applicability  of  -  to  properties  owned  by 
state  and  loased  to  private  individuals 


RENT 


'Civic  Center  Parking  facility;  effect  of  agreement  by 
city  to  nay  rent  for  use  of  parking  facility  on  limi- 
tation of  bonded  indobtednesi.'  of  city 


RENTAL 


Golf  merchandise;  legality  of  agreement  vAiereby  employ- 
ees of  Recraation  and  Park  Department  will  handle  laer- 
chandise  and  money  belonging  to  concessionaire 

RESIDENCE 

Lmployees  of  Superior  Court;  application  of  -  ordinance 
No.    166-^8   to  employees  and   attaches 

Officers  and  employees;    vraiver  of   -  requirements   of; 
effect  as   to   one   employee 

FESOLUTION  NO.    iBl^l 

Housing  Authority;    validity  and  regularity  of  adoption 
of  resolution  -    (series   of   1939)    approving  change   of   lo- 
cation  of   low-rent  housing  units   of   the  Housing  Author- 
ity of  CCIF  and   approving   selection  of  additional   sites 
for   development  of  project 

RSZCHE 

Variance  perrtlt;  for  a  given  niimter  of  years  granted  to 
an  Individual  for  a  specific  purpose  at  a  specified  lo- 
cation 


Year  19^8 
Opinion  iJo. 

I27IA 


ROAD 


I308A 

127U 
1275 

1279 

1273 
1292 


County   jail;    gas  tax  funds  may  not  be   expended  for   repair 
of  access   -   to    jail   in  San  :4atec  j2founty 


1285 


1280 


1291 


RECREATION  AN^i  PARK  DEPARTMENT         Year  1958 

Opinion  Mo. 

CIVIC  CENTER  PLAZA 

Parking  facility;  effect  of  agreement  by  city  to  pay 
rent  for  use  of  -  on  llmitatinn  of  bonded  indebted- 
ness of  city  1275 

CONTPACT 

San  Francisco  Stadium,  Inc.  anc*  CC5F;  necessity  of  ap- 
proval by  Board  of  Supervisors  of  contract  1272 

GOLF  COURSE 

Golden  Gate   Park    concession;    legality   of  agreement 
where   by  employees   of  Recreation  and   Parte   Department 
will  handle  merchandise   and   money  bel  ^nging  to    con- 
cessionaire 1279 

haas,vjalth;p  a. 

Conflict  of  interest;  as  a  member  of  Recreation  anc' 

Park  Commission  I307D 

HALL  OF  FLOWERS 

Strybing  Arboretum;  legality  of  location  in  I3II 

HARDING  PARK 

Golf  tourney;  lease  of  -  to  Golden  Gate  Charno  ion  ship 

Association  for  conducting  professional  golf  tourney         12J6 

McLAPEN  PARK 

Ina  Court;  slide  condition  adjacent  to  Court;  Recrea- 
tion and  Park  Department  not  responsible  for  129^; 

STREETS 

Improvements;  use  of  bond  funds  for  street  and  sewer 
improvements  1277 


REDEVELOPMENT  AGENCY 


BIDDER 

VJestern  Adriitlon;    properties   in  the   Western  Adrii- 
tion  redevelopment  project  must  be    sold   to   the   high- 
est responsille   bidder 

DEL-Cx\MP   INC.INV. 

Chester   McPhee;    is   it   official    misconduct   for  Chief 
Administrative    Officer  to  have    owned    stock   In   corpor- 
ation -  which  owns  real   properties   in  redevelopment 
area 

HAAS.  V! ALTER 

Conflict  of  interest;  as  member  of  Recreation  and 

Park  Commission 

WEINBERGi^P,  CA&PAB 

ApDointaent;  may  not  take  place  until  expiration  of 
term  to  be  served  as  Assemblyman 

Conflict  of  interest;  right  to  serve  as  me ober  of  Re- 
development Agency 


Year  1958 
Opinion  No. 

1309 


1293 
I307D 

I234A 
I305A 


RETIREMENT   BOARD 


CRIMINOLOGIST 

i  Xpert  witness;    effect  of   provisions   of   charter   §163 
autVprlzln£  v.se   of   retired  citj   employee   £&  an  expert; 
use   of  retiree'   city  criminologist  by  District  Attorney 
as  expert 

HEALTH   Sl'PyiGli    SYSTEM 

Exempt   members; status   of 

MEM?.EPS'TIP 

LimTted  tenure   employees;    is    it  mandatory   that   perman- 
ent  llaiitec'    tenure    er.ployeer  become  members   of  the   Health 
fervlce   System  upon  becoming  rcembers   of  the   Retirement 
System 


Year  1959 
Opinion  No. 


1283 
1236 


1307 


•^-  Year  19^8 

Ooinlon  No, 
SALARY 

Robert  Dwyer;  reduction  of  compensation  as  to  Incumbent,* 
position  of  coordinator,  Rehabilitation  Services,  Depart- 
ment of  Public  Health;  charter  §73  i:,02 

San  Francisco  Law  Library;  necessity  for  appropriation 

of  city  funds  as  salary  for  certain  positions  therein         I315 

SALE 

Fe development  oroperties;  Western  Addition  properties 

must  be  sold  to  the  highest  responsible  bidder  I309 

SAN  FRAT^ICTSCO  GFMERAL  HOSPITAL 

Ordinance  ^o.    10570;  apolication  of  ordinance  "author- 
izing disposal  of  unclaimed  property  at  San  Francisco 
Hospital",  to  Laguna  Tionda  Home     "  1296 

SAN  FRANCISCO  STADIUM,  INC 

Contract;  between  -  and  city  and  county  of  San  Francisco, 
necessity  of  approval  by  Board  of  Supervisors  I272 


SEWEPS 


Improvements;  use  of  bond  funds  for  street  and  -  improve- 
ments 


San  Francisco  Municipal  -  ;  legality  of  contracts  and 
leases  for  -  ;  legality  of  tax  provisions  contained 
therein 


1277 


SHIPYARD 

San  Francisco  Naval  -  ;  closing  of  streets,  need  for  act- 
Ion  by  city  -^^^ 

SIGNS 

Parking  meter;  city  operation  of  airport  parking  meters 

adequate  -  1277A 

SITES 

Housing  Authority;  validity  and  regularity  of  adoption 
of  resolution  No.  181^1  approving  change  of  location  of 
low-rent  housing  units  of  the  Housing  Authority  of  GCSF 
and  approving  selection  of  additional  sites  for  develop- 
ment of  project  128'5 

SLIDE 

McLaren   Park;    condition  adjacent   to   Ina   Court;    Recrea- 
tion and   Park   Department  not  responsible    for  129li 

STADIUM 

Roger  Lapham,  Jr.;  conflict  of  interest;  private  busin- 
ess and  capacity  as  an  officer  of  the  city  and  county 
of  San  Francisco  l'^07A 


1297 


-s- 


Year  1953 


Opinion  No. 


STANT'^'R'^  P: 


11.  H. 


rv 


TN'STITUTE. 
ROhool 


Agreonent  \-i  th   ROhool  districts;   legality  of   joint 
powers  agreemaat  vhereby  ^an  Francisco  Unified  f chool 
District  andother  school  dlatrlcts  will   contract  with 
•  for  a  study  oa  economic  feaclMUty  of  developing 
local   fiources  of  additional  public  funds  for  school 
purooaee 

£T0CpON»SaTT.-:F   P/.PKIMa  FACrLITY 

Quit  clalii  deed;   condemnation  of  property  for  public 
use;   right  of  tenant  to  somoensation  for  da.-nage   to 
Iraprovoraents   in  absence   of  a  term  lease 


■TOWd 


Taguna 
•  at 


londa   Home;    patients'   -   ;    deposit  of  funds  of 


STFEET 

Mansell;  widening,  effect  of  right  of  access  by  in- 
terior lot  owners'  property  abutting  on  -'lonscll  rtreat 
after  widening  said  street 

FTPggP  &  HIGHVAYg  COPE 

Section  2101,"2l5C' 're  repair  of  county  jail  road 

rUPET?TO^  CPU  FT 

Fesidence  of  ensployeeej  application  of  reaidence  re- 
quirement of  ordinance  No,  166-^B  to  eraployoes  and 
attaches  of  » 


1287 

I307E. 
I307B 

1303 
1291 

1273 


SHERIFF  Year   19^8 

Opinion  No, 

5T0RE 

Crdlnanco;    sheriff's    stores   ordinance,    ^.56;?   -   70, 

Pt.I,    Municipal.   Code  '      "  1307B 


SAN  FRANCISCO  LAW  LIhRAPY  Yesr  19^8 

Opinion  No, 

■ALiPY 


City  funds;  neoegslty  for  appropriation  of  city 

fuad£  as  -  for  certain  posltloas  theialn  1315 


£TATE  BOAFD  OF  HARBOR  COMMISSIONERS  Year   1958 

Opinion  No. 

IIA? 

Perry;    c)iPT>o5='-ltiDn  '^f  ferry  relief  nep  1299 


-T-  Year  1958 
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No.  1271-A 


July  3,  1958 


Dr.  Walter  E.  Hook,  K.D. 

Medical  Director 

Health  Service  System 

61  Qrove  Street 

Suite  303 

San  Francisco  2,   California 


Re»  Rates  waA  Benefits  and  Approval  Thereof. 

Dear  Dr.  Hookt 

In  answer  to  your  letter  of  June  20,  1958,   the 
f ollcwlng  Inf o]noatlon  ar<d  conclusions  are  for  your  benefit 
and  guidance. 

lAie  Health  Sei'vlce  Board  Is  required  to  conduct 
all  of  Its  meetings  as  public  meetings  by  state  law,  except 
when  an  executive  session  la  called  to  dlaetuis  personnel 
Matters  only.  (Oov.  Code  S §5^950-54958. )   £ach  aeetlng 
or  rne  Boara  Is  therefore.  In  effect,  a  public  hearing. 

The  Health  Service  Board  has  the  power  at 
public  hearings  to  review  and  determine  the  adequacy 
of  medical  care  provided  for  meaibers  of  the  system 
and  the  adequacy  of  fee  schedules  and  ccaQ>ensatlon 
paid  for  all  services  rendered,  auid  It  msy  make  such 
revisions  therein  as  It  deems  eqiiltable,  but  such  revi- 
sions shall  not  become  effective  imtll  approved  by  ordi- 
nance of  the  Board  of  Supervisors  adopted  by  three-fourths 
of  Its  oMsdBers.   (Charter  %n2,lA) 

Charter  §172.1.7  states  that  rates  of  cooqpen- 
satlon  and  any  and  all  proposed  contracts  respecting  the 
rendering  of  services  shall  be  reviewed  by  the  Retirement 
Board  and  shall  not  becuae  effective  until  approved  by  the 
Retirement  Board. 


iic^i  %L  iMi^ 


•?art  rlf'-:  taifit  at 


.    .  i^ittm-  .   xM^MMi  mil  lo 


t<lS   XBft  JWM  OOltf  JS 

w  ^  «8«&i  .-ABM  Aii^r%9m  y»  MiliHiatn 

B  iMmt  wt  -jMoastf  ion  Xljdi  mm  hTJuaM. 


Dr.  Walter  B.  Hook^  M.D,        -2-  7/3/38 


A  ohazige  in  or  revision  of  a  contract  is  itselT 
a  contract* 

Submission  of  the  pz>opo8e<X  changes  in  rate  struc- 
tures and  benefits  for  subscribers  of  Plan  II  first  to  the 
fietireinent  Boara  and  then  to  the  Board  of  Supervisors  for 
ordinance  would  satisfy  any  and  all  requirMients  of  the 
Charter, 

Therefore  >  in  ansifer  to  your  first  quest ion> 
l^ie  Health  Service  Board  should  submit  the  proposed 
ehan£^8  to  the  Retirement  Board  and  then  to  the  Board 
of  Supervisors  for  the  final  approval. 

In  answer  to  your  second  inquiry  regarding 
the  allocation  of  twenty-four  (24)  cents  per  month  per 
MMber  frcaa  the  administration  fund  for  additional  nedical 
care  for  retired  xoenbers  of  Flan  II,  under  Section  ir2.1.&(d} 
the  Health  Service  Board  may  contract  for  plans  and  the  use 
of  the  funds  of  the  Syat^a.  The  allocation  of  a  portion  of 
funds  by  contract  for  tim   l^nefit  of  members  of  a  plan  falls 
squarely  within  the  intent  of  the  Charter  section.  The  Board 
BMiy  therefore  make  this  allocation. 

Yours  truly 


DION  R,  HOm 
City  Attorney 


ag\i\T 


-^f^ 
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OPINION  NO.  1272 
July  7,  1958 

SUBJECT:   NECESSITY  OF  APPROVAL  BY  BOARD  OP  SUPERVISORS 

OP  CONTRACT  BETV/EEN  SAN  PRANCISCO  STADIUM.   INC. 
AND  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"A  contract  between  a  National  League  Baseball 
Club  and  a  group  known  as  the  San  Francisco  Stadiums, 
Inc.,  and  the  City  and  County  of  San  Francisco,  will 
probably  come  to  the  Board  of  Supervisors  via  the  San 
Francisco  Park  and  Recreation  Commission.   I  would  like 
to  know  if  the  opinion  rendered  by  your  office  relative 
to  the  contracts  of  the  Public  Utilities  Commission  would 
not  obtain  in  the  above  matter. 

"In  the  event  you  rule  that  the  above  stated  contract 
could  be  properly  before  the  Board  of  Supervisors,  would 
not  then  it  have  been  necessary  to  refer  the  contract 
between  the  Park  and  Recreation  Commission  and  the 
Charles  J.  Harney  Company  for  grading  Bay  View  Park  Hill 
to  the  Board  of  Supervisors  for  approval?" 

OPINION 

My  opinion  rendered  relative  to  the  contracts  of  the  Public 
Utilities  Commission  (Opinion  No.  737  dated  October  23,  1953)  is 
limited  to  the  subject  of  Jurisdiction  over  leases  of  airport  lands 
which  is  governed  by  Section  93  of  the  charter.   The  proposed 
agreement  between  the  City,  the  Recreation  and  Park  Commission  and 
San  Francisco  Stadium,  Inc.  relating  to  the  acquisition  and  con- 
struction of  the  recreation  center  in  the  Bay  View  Park  area 
involves  the  leasing  of  lands  under  the  control  of  the  Recreation 
and  Park  Commission  and  the  building  of  structures  thereon,  both 
of  which  matters  are  governed  by  the  provisions  of  section  42  of 
the  charter,  which  reads  in  part  as  follows: 

"The  recreation  and  park  commission  shall  have  the 
complete  and  exclusive  control,  management  and  direction 
of  the  parks,  playgrounds,  recreation  centers  and  all 
other  recreation  facilities,  squares,  avenues  and  grounds 
which  are  in  the  charge  of  either  of  said  commissions  on 
the  effective  date  hereof,  or  are  thereafter  placed  in 
charge  of  this  commission,  including  exclusive  power  to 
erect  and  to  superintend  the  erection  of  buildings  and 
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structures  thereon,  and  to  construct  new  parks,  squares, 
playgrounds  and  recreation  centers,  except  as  In  this 
charter  otherwise  provided. 


"The  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building  or 
maintenance  or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreation  purposes,  and 
each  letting  or  permit  shall  be  subject  to  the  approval 
of  the  board  of  supervisors  by  ordinance, ..." 

It  is  therefore  quite  clear  that  such  agreement  must 
be  approved  by  the  Board  of  Supervisors  by  ordinance. 

The  contract  between  the  Recreation- Park  Commission  and 
Charles  L.  Harney  for  the  grading  of  Bay  View  Park  did  not  involve 
any  leasing  of  park  lands  or  the  building  or  maintenance  of  any 
structure,  hence  the  aforesaid  provision  of  charter  section  42 
requiring  approval  by  the  Board  of  Supervisors  is  not  applicable. 
As  to  such  matters  the  commission  has  exclusive  jurisdiction 
and  it  is  not  necessary  that  such  contract  be  submitted  to  the 
Board  for  its  approval. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  James  Leo  Halley,  Supervisor 
235  City  Hall 
San  Francisco  2,  California 


JC/TJB 


Opinion  No.  1273 
July  7,  1958 

SUBJECT:   APPLICATION  OP  RESIDENCE  REQUIREMENT  OP  ORDINANCF 

166-58  TO  EMPLOYEES  AND  ATTACHES  OP  SUPErSr  COURT. 
Dear  Sir: 

as  follows?""  °^^''^  ''  '"  ''^"^-P^  °^  y°^^  ^^q^^st  for  opinion. 

REQUEST 
"Your  opinion  is  respectfully  requested  a^  fn 

iln  Saipi^^.  H  ^l^Pj^y^^s  of  the  City  and  County  of 
San  Francisco  by  virtue  of  Ordinance  No.  166-53  is 

luDerfS  rn^^i^ '°  ^^^  employees  and  attaches  of  the 

Francisco      '''  ^""^   ^""^  ^^^  ^"^^  ^^^  ^^^^^^  ^^  San 

this  mlttSr  ^°^  ""^^'^  "''''^^  ^°^  ^°^''  consideration  of 

OPINION 

The  residence  requirement  is  not  applicable  to  thP 
employees  and  attaches  of  the  Superior  Court  in  and  for  the 

are'^par?  oTtll   °'df "  f  ^-^i--<^-   Such  employees  and°attaches 
?mL?     t   ^  judicial  system  of  the  State  of  California 
(l^£lvs^_Lewis,  35  C. A.  658)   As  far  back  as  February  23' 1932 

Sec?eS?v'or?hf  r  ^''  ^^^^'^^^  '°  ^^^  Retirement  System  that^the 
secretary  of  the  Superior  Court  and  employees  thereof  were  a  nart 
of  the  judicial  system  of  the  state  anS  not  subject  to  a  charts? 
System!'"'  '''"'" ^  ""'  ""'"'""  ^°  membership  in' the  Retirement 


states 


A  further  opinion  of  my  predecessor  dated  April  11  iq46 
Court  reporters  and  attaches  of  the  secretary  of  thP    ' 

DaJforthP^^^r"  ?""^^^  ^"y  ^°^  ^^-"^y  emp?oJees!bu?  rather 
part  of  the  judicial  system  of  the  State  of  California  "  As  S'!? 
as  quoted  in  the  opinion  referred  to,  they  are  not  J^biect  to 
legislation  contained  in  the  freeholders^'^ChaJtS?!  I  agree  S 


As  such, 
to 
agree  with 
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the  conclusions  In  both  these  opinions,  and  advise  that  for  the 
reasons  cited  therein  ordinance  166- 58  does  not  apply  to  the 
attaches  and  employees  of  the  Superior  Court. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Joseph  M.  Cummins, 

Secretary  -  Jury  Commissioner, 
Superior  Court, 
Room  480,  City  Hall 
San  Francisco  2,  California. 
(Att:   Mr.  Leonard  Berger, 
Court  Commissioner. ) 


EBK :  B  Jl'/ 


Opinion  No.  1274 
July  7,  1958 


SUBJECT:   APPLICABILITY  OP  MUNICIPAL  REGULATION  TO  PROPERTIES 
OWNED  BY  STATE  AND  LEASED  TO  PRIVATE  INDIVIDUALS 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"Do  the  provisions  of  the  San  Francisco  Building 
Code  J  San  Francisco  Fire  Code^  San  Francisco  Health 
Code  and  the  San  Francisco  Municipal  Charter  apply  to 
those  properties  owned  by  the  State  and  leased  to 
private  individuals  who  are  operating  various  types  of 
commercial  enterprises,  for  example,  offices,  warehouses > 
public  garages >  restaurants j  public  dumps,  markets^  and 
other  businesses  not  herein  mentioned ,  where  the  State 
has  no  control  over  the  rates,  fees,  and  other  charges^ 
and  no  control  over  the  conduct  of  the  business  as  a 
whole,  but  merely  collects  rent  for  the  use  of  such 
premises?" 

OPINION 

Article  XI,  Section  11  of  the  Constitution  of  the  State 
of  California  states: 

"Any  county,  city,  town,  or  township  may  make  and  enforce 
within  its  limits  all  such  local,  police,  sanitary  and 
other  regulations  as  are  not  in  conflict  with  general 
laws . " 

It  may  be  stated  as  a  general  rule  that,  in  the  absence 
of  a  general  law  regulating  the  conduct  of  private  persons  who  oper- 
ate commercial  enterprises  on  property  within  the  City  and  County  of 
San  Francisco  leased  from  the  State  of  California,  such  conduct  may 
be  regulated  by  the  City  and  County  of  San  Francisco.   (See  Opinion 
No.  759,  dated  December  27,  1933.) 

Under  certain  circumstances,  matters  relating  to  state 
property  or  state  activities  within  a  city  may  be  of  such  general 
concern  that  local  regulation  is  not  permdsslble  (Hall  v.  City  of 
Taft,  47  Cal.  2d  177,  at  page  183.  also,  see  Opinion  No,  1243,  dated 
April  1,  1958),  even  as  to  lessees. 
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c:«.>T  n   u'^^^VoA  i"  Monterey  Oil  Co.  y.  City  Court  of  the  City  of 
Sejl^each  120  C  Ar^a~3l,    the  Court  heia-Ti^KrarTbTGnral^e—oT-the 
?i^^?^-,   \?®^°^  prohlbitlnii  drilling  for  oil  within  the  boundar- 
/?  wo   ?  ^^^  ^^^  Invalid  as  applied  to  off-shore  drillins 
U  1/2  miles  ofx  shore)  by  the  Monterey  Oil  Co.  on  tide  and  sub- 

h!?^S®?k  r^f  ^t^t^^   ^y  ^^  ^^^"^  ^^®  State  of  California.   The  Court 
held  that  the  Public  Resources  Code,  Sections  6871  to  6878.  incor- 
poratins  the  State  Lands  Act  of  1S38,  and  Section  6216,  made  it 
clear  that  exclusive  jurisdiction  of  tide  and  submerged  lands  was 
In  the  state,  and  that  the  state  had  fully  occupied  the  field  reg- 
ulating the  leasing  and  control  of  state-owned  submerged  lands.  " 
The  Court  further  stated,  at  p.  4l  "It  is  unnecessary  to  here  pass 
upon  the  question  of  whether  the  said  ordinance  is  yalld  and  enforce- 
able 11  applied  to  drilling  operations  conducted  on  areas  in  said 
city  not  under  the  exclusive  jurisdiction  and  control  of  the  state  " 
(Also  see  Monterey  Oil  Co.  v.  The  City  Court  of  the  City  of  Seal 
Beach,  120  C.A.  2d  4l.) ~ ^^^^ 

Our  codes  and  charter  were  enacted  for  the  welfare  of  the 
people,  and  should  be  enforced  except  in  those  instances  where  the 
courts  relieve  our  enforcement  agencies  of  such  responsibility. 

While  the  courts  may  carve  out  exceptions  in  certain  sit- 
uations, it  is  my  opinion  that,  in  general,  our  codes  and  charter 
do  apply  to  lessees  of  State  property  where  the  State  exercises  no 
control  over  the  lessee  and  simply  collects  rent  for  the  use  of  the 
premises.  You,  therefore,  should  make  all  reasonable  effort  to 
effect  compliance  therewith. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:  San  Francisco  Fire  Department 
Division  of  Fire  Prevention 

and  Investigation 
Room  2,  City  Hall 
San  Francisco  2,  California 

Attention:  Mr.  Albert  E.  Hayes,  Chief 
PRICiGEB 


Opinion  No.  I275 
July  7,  1958 


SUBJECT:  EFFECT  OP  AGREEMENT  BY  CITY  TO  PAY  RENT  FOR  USE  OF 
CIVIC  CENTER  PLAZA  PARKING  FACILITY  ON  LIMITATION 
OF  BONDED  INDEBTEDNESS  OF  CITY 

Gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Examining  the  State  Code  and  the  San  Francisco 
Charter,  I  find  that  there  are  fixed  limitations  upon 
the  bonded  indebtedness  of  the  City  and  County  of  San 
Francisco. 

"Recently,  the  Board  of  Supervisors  approved 
agreements  with  a  corporation  relating  to  the  construction 
of  a  garage,  the  Civic  Center  Plaza.   Certain  commitments 
were  to  guarantee  with  San  Francisco  credit  the  debt 
services  of  the  financial  aspect  of  the  project  for  ten 
years.   I  have  been  reliably  informed  that  this  debt 
servicing  becomes  a  charge  against  the  bonded  indebted- 
ness of  the  City  and  County  of  San  Francisco. 

"There  appears  in  the  offing  several  proposed 
projects i  including  a  garage  at  the  airport,  and  other 
projects  where  the  credit  of  San  Francisco  will  be  used 
to  guarantee  the  debt  servicing  of  the  several  proposed 
projects. 

"I  would  like  your  written  opinion  as  to  the 
legality  of  this  procedure  and  as  to  whether  or  not  it 
is  an  evasion  of  the  provisions  of  applicable  law." 

OPINION 

Under  the  terms  of  the  proposed  agreement  between  the 
City  and  County  of  San  Francisco,  the  Recreation  and  Park  Commis- 
sion, and  the  City  of  San  Francisco  Civic  Plaza  Parking  Corporation, 
the  Corporation  agrees  to  construct  the  parking  facility;  in  consid- 
eration thereof  the  City  and  the  Commission  agree  to  call  for  bids 
for  a  lease  of  the  facility  for  a  period  of  50  years  (pursuant  to 
Section  42  of  the  Charter),  and  the  City  further  agrees  to  sublease 
the  facility  from  the  successful  bidder  for  a  period  of  10  years  at 
a  fixed  annual  rental  of  $325,000. 

The  State  Code  to  which  you  refer  is  Section  25371  of  the 
Government  Code,  which  reads  as  follows: 
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"§25371.   Lease  of  county  real  property:  Maximum 
term;   Use  of  property:   Lessee  to  construct  building 
for'use  of  county :   Title  to  vest  In  county  on  expira- 
tion of  lease :   Terms  and  conditions:   Amount  of  County 
bonded  Indebtedness  and  payments .  No twlthstandlng  any 
other  provision  of  law,  the  board  of  supervisors  of  any 
county  is  hereby  authorized  and  empowered  to  let  to  any 
person,  firm  or  corporation,  for  a  term  not  to  exceed 
40  years,  any  real  property  which  belongs  to  the  county; 
provided,  that  the  use  to  which  such  property  will  be  put, 
after  construction  thereon,  is  consistent  with  the  use 
or  purposes  contemplated  upon  the  original  acquisition 
of  such  property  or  to  which  such  property  has  been 
dedicated.   Any  Instrument  by  which  such  property  is  let 
as  aforesaid  shall  require  the  lessee  therein  to  construct 
on  the  demised  premises  a  building  or  buildings  for  the 
use  of  the  county  during  the  term  thereof,  shall  provide 
that  title  to  such  building  shall  vest  in  the  county  at 
the  expiration  of  said  term  and  shall  contain  such  other 
terms  and  conditions  as  the  board  of  supervisors  may  deem 
to  be  in  the  best  interests  of  the  county.   No  county  shall 
enter  into  any  such  contract  if  at  the  time  60  percent  of 
the  total  payments  which  would  become  due  from  the  county 
if  all  leases,  including  the  contract  to  be  let,  entered 
into  under  the  authority  of  this  section,  were  to  run  their 
full  term  plus  the  total  amount  of  county  bonded  indebtedness 
outstanding  at  said  time  exceeds  the  maximum  bonded  indebted- 
ness of  the  county. " 

The  above  quoted  section  of  the  Government  Code  applies  to 
counties  only.   Off-street  parking  facilities  are  purely  a  municipal 
affair  (Mallon  v.  City  of  Long  Beach,  44  Cal.  2d  199).   In  entering 
into  the  lease  In  question  the  City  is  providing  for  off-street  park- 
ing and,  is  acting  in  its  capacity  as,  and  exercising  the  powers  of, 
a  city  and  not  a  county.   I  am, therefore,  of  the  opinion  that  the 
state  code  is  not  applicable  in  the  case  of  the  proposed  Civic  Center 
Public  Parking  Facility  lease,  and  that  the  obligation  of  the  City  to 
pay  rent  thereunder  would  not  become  a  charge  against  the  bonded 
Indebtedness  of  the  City. 

It  is  a  fundamental  rule  that  in  construing  a  city  home 
rule  charter,  the  city  has  all  powers  over  municipal  affairs,  other- 
wise lawfully  exercised,  subject  only  to  the  clear  and  explicit  lim- 
itations and  restrictions  contained  in  the  charter  (City  of  Grass 
Valley  v.  V/arkinshaw,  34  Cal.  2d  595,  598).  There  being  no  such 
limitations  or  restrictions  in  the  charter,  the  Board  of  Supervisors 
has  the  power  to  authorize  the  execution  of  the  proposed  Civic  Center 
Parking  Facility  lease. 
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Based  on  the  foregoing,  it  is  my  opinion  that  procedure 
proposed  to  be  followed  in  the  leasing  of  the  Civic  Center  Public 
Parking  Facility  is  legal  in  all  respects  and  does  not  evade  any  of 
the  provisions  of  applicable  law. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  James  Leo  Halley 


JC/TJB 


No.  1275-A 


July  7,  1958 


Supervisor  John  J.  Perdon 

235  City  Hall 

San  Francisco  2,  California 

Subject:  Amendment  to  Charter  Section  93 
(Lease  of  Surplus  Real  Property) 

Dear  Supervisor  Perdon: 

I  am  enclosing  herewith  alternate  proposed  Charter  amend- 
ments, either  of  which  would  accomplish  the  change  that  you  seek  to 
Section  93  of  the  Charter  dealing  with  the  leasing  of  surplus 
property. 

As  you  already  probably  know,  the  Public  Utilities  Commis- 
sion is  planning  to  submit  to  the  Board  of  Supervisors  an  amendment 
to  Section  93,  dealing  with  the  second  paragraph  thereof.  As  a 
consequence,  if  some  member  of  the  Board  introduces  this  proposed 
change  to  Section  93,  the  first  alternate  entitled  "Enclosure  1" 
could  result  in  a  conflict.  The  Constitution  of  the  State  of  Calif- 
ornia provides  that  where  two  different  Charter  a-nendraents  to  the 
same  section  are  submitted  to  the  voters  at  the  same  election,  the 
one  receiving  the  higiiest  vote  is  the  only  one  that  can  be  ratified 
by  the  Legislature.   Consequently  it  could  happen  that  the  proposal 
that  you  desire,  while  having  been  submitted  to  the  electorate,  would 
not  receive  the  highest  vote  and  the  second  proposal,  that  of  the 
Public  Utilities  Commission,  would  become  effective  upon  ratification, 
or  vice  versa,  and  Section  93  would  only  be  changed  in  part.  Because 
of  this  possibility  I  have  drawn  the  second  alternative  Charter  amend- 
ment, designated  "Enclosure  2"  and  attached  hereto,  which  would  add  a 
new  section  to  the  Charter,  namely.  Section  93.1.  This  new  section 
would  empower  the  Board  of  Supervisors  to  pi^scrlbe  by  ordinance  the 
maximum  term  for  which  all  the  land,  presently  covered  by  Section  93, 
could  be  leased.  I  realize  that  this  type  of  legislation  is  not  the 
best  form  for  a  Charter  section  since  it  would  require  knowledge  of 
the  proposed  modification  provided  for  in  Section  93.1  in  order  to 
correctly  apply  Section  93.  However,  It  would  eliminate  the  conflict 
referred  to  above  between  your  proposal  and  that  of  the  Public 
Utilities  Commission  and  at  the  same  time  accomplish  the  change  that 
you  desire. 
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nn«^H  ^r   c?^^^  ?^  ^^®^®  alternatives  contain  the  provision  that  the 
?hr?.of  Supervisors  pass  an  ordinance  prescribing  the  period  of 
the  lease.  This  was  inserted  so  that  a  procedure  would  be  set  im 
and  sections  2  and  3  of  the  Charter  would  norcontz^ol   By  p?ovldln« 
further  that  the  ordinance  which  would  change  the  term  of  the?e 
leases  be  subject  to  the  referendum  provisions,  we  a?e  carryl^  out 
the  basic  philosophy  presently  contained  in  thit  sectiomwhi^  is 
that  the  electorate  has  the  final  authority  on  the  subJeJt/ 

<-«  ♦.u   -.  Since  the  question  of  the  submission  of  Charter  amendments 
to  the  electorate  is  at  the  discretion  of  the  Board  of  Supervisors 
Jf  ?hl  ?Sbnc'^?l??i'«  ^^'^^e^ij^^e  the  proposed  CharterS^en?' 
01  the  Public  Utilities  Commission  to  Section  93  and  your  suseested 

It^lf   iLn'^hL^ff ^°"  ^^J  ^^r  ^^"  ^^^^  decision  Fofthe^Sf ^"^ 
Itself  when  hearings  are  heard  on  the  two  proposals. 

I  will  bP  Jf^r^r.^?.®^*"^  further  questions  concerning  this  matter 
Z'ilit  ^  f  ^°  confer  with  you  and  discuss  them  in  order  that  vou 

eifctlon!  ""  ^"""^   proposal  in  time  for  submission  at  the  Novembe? 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 

Encs. 
BJWt 


OPINION  NO.  1276 
July  9.  1958 


SUBJECT:   LEASE  OP  HARDING  PARK  GOLF  COURSE  TO  GOLDEN  GATE 
CHAMPIONSHIP  ASSOCIATION  FOR  CONDUCTING 
PROFESSIONAL  GOLF  TOURNEY 


Dear  Sir: 
follows : 


This  will  acknowledge  your  request  for  opinion  as 

REQUEST 


"This  department  has  received  a  request  from  the 
Golden  Gate  Championship  Association  for  the  lease  of 
the  Harding  Park  Golf  Course  for  the  period  from 
September  14  through  September  20,  1959-  The  Associa- 
tion proposes  to  sponsor  and  manage  a  professional  golf 
tournament  which  has  been  sanctioned  by  the  Professional 
Golfers'  Association. 

"The  lease  which  they  seek  would  give  them  exclusive 
use  of  the  golf  course  during  the  period  stated  and  would 
grant  them  the  privilege  of  charging  for  admission  to  the 
course  to  witness  the  golf  exhibition.   In  return  for 
this  privilege  they  offer  to  pay  to  this  department  a  sum 
equivalent  to  that  which  would  have  been  received  from 
green  fees  if  the  course  were  to  be  open  to  the  public. 
Any  profit  realized  by  the  Association  would  be  donated  to 
the  United  Voluntary  Services,  a  non-profit,  charitable 
organization. 

"In  reviewing  this  request  it  has  appeared  to  us 
that  a  tournament  such  as  they  propose  to  sponsor  would 
be  well  received  by  the  public  and  would  provide  a  very 
substantial  amount  of  recreation  to  those  who  would  witness 
the  exhibition.   Also  it  would  undoubtedly  result  in  a 
great  deal  of  favorable,  free  publicity  for  our  city. 

"We  wish  to  be  advised  by  you  as  to  whether  it  is 
within  the  legal  powers  of  the  Recreation  and  Park  Com- 
mission to  enter  into  a  lease  for  the  purposes  indicated 
and  under  the  general  terms  outlined .  The  sponsors  of 
the  tournament  are  anxious  to  complete  their  arrangements 
and  consequently  we  will  appreciate  receiving  your  views 
at  the  earliest  opportunity." 

OPINION 

Section  42  of  the  Charter  provides  in  part  as  follows: 

"The  Commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building  or 
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maintenance  or  use  of  any  sti-ucture  on  any  park,  square , 
avenue  or  ground j  except  for  recreation  purposes ^  and 
each  letting  or  permit  shall  be  subject  to  approval  of 
the  board  of  supervisors  by  ordinance.  .  .  . 

"The  recreation  and  park  commission  shall  have  the 
power  to  lease  or  rent  any  stadium  or  recreation  field 
under  its  jurisdiction  for  athletic  contests,  exhibitions 
and  other  special  events  and  may  permit  the  lessee  to 
charge  an  admission  fee." 


■  o"- 


The  proposed  lease  would  be  for  the  period  of  approxi- 
mately one  weekj  during  which  time  the  lessee  would  sponsor  and 
manage  a  professional  golf  tournament,  admission  to  which  will  be 
open  to  the  public  upon  the  payment  of  an  admission  fee. 

In  the  case  of  Green  v.  Garrett  (Md.,  1949),  69  A.  2d  326 
at  329,  it  was  stated: 

"...  Recreation  is  a  broad  term^  and  it  would  be  an 
unnatural  use  of  it  to  say  that  it  does  not  apply  to 
watching  a  football  or  baseball  game,  but  only  applied 
to  engaging  in  one.   Prom  the  onlooker's  point  of  view, 
a  game  conducted  by  professionals  is  often  more  interest- 
ing than  one  played  by  amateurs .   ..." 

What  was  said  in  the  above  case  in  regard  to  a  football  or 
baseball  game  would  be  equally  applicable  to  a  professional  golf 
tournament  which  would  attract  thousands  of  spectators  to  view  the 
competition  of  professional  golf  players  among  themselves.   Thus  a 
lease  of  the  Harding  Park  Golf  Course  as  contemplated  would  be  for 
a  "recreation  purpose". 

There  is  no  definition  of  the  term  "recreation  field"  as 
used  in  Section  42  quoted  above,  but  there  would  appear  to  be  no 
question  but  that  the  Harding  Park  Golf  Course  is  a  "recreation 
field"  under  said  section.   The  professional  golf  tournament  con- 
templated would  certainly  be  considered  an  athletic  contest,  exhi- 
bition or  special  event.   Therefore  there  is  specific  authority 
under  Section  42  of  the  Charter  for  the  leasing  of  Harding  Park 
Golf  Course  for  "athletic  contests,  exhibitions  and  other  special 
events"  for  which  the  lessee  would  be  authorized  to  charge  an 
admission  fee. 

You  are  therefore  advised  that  the  Recreation  and  Park 
Commission  may  lease  the  Harding  Park  Golf  Course  to  the  Golden  Gate 
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Championship  Association  for  the  contemplated  period  of  time  for 
the  conducting  of  a  professional  golf  tournament,  entrance  to 
which  will  be  open  to  the  public  upon  the  payment  of  the  admission 
fee. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,   California 

Attention:   Mr.  Raymond  S.  Klmbell 
General  Manager 


LSM/BJW 


OPINION  NO.  1277 
July  10,  1958 

SUBJECT:   USE  OP  BOND  FUNDS  FOR  STREET  AND  SEWER  IMPRTVEI^NTS 
Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  would  appreciate  your  opinion  on  the  following: 

1.  A  matter  now  before  the  Street  Committee 
calls  for  a  vacation  of  a  portion  of 
Hampshire  Street  contiguous  to  Franklin 
Square  -  that  proposal  represents  a  transfer 
of  property  in  fee  to  a  private  party.  There 
may  be  some  conditions  in  the  grant  of  the 
property  known  as  Franklin  Square  that  would 
be  worthy  of  your  examination. 

2.  In  the  matter  of  Mendell  Street  sewer  improve- 
ments -  can  this  improvement  be  made  without 
assessing  adjacent  property? 

3.  Can  the  Department  of  Public  VJorks  build 
street  and  sewer  improvements  from  bond  funds 
without  assessing  private  property  to  be 
served  (access  streets  and  roads)? 

4.  Can  the  Department  of  Public  Works  use  bond 
money  voted  for  street  and  sewer  improvements 
on  undedicated  streets  and  roads,  and  must  the 
official  grade  be  established  before  a  contract 
can  be  let  (access  streets  and  roads)? 

5.  Can  the  Department  of  Public  Works  use  bond 
money  voted  for  streets,  roads,  and  sewer 
improvements  in  property  under  the  jurisdic- 
tion of  the  Park  and  Recreation  Commission 
(access  streets  and  roads)?" 

OPINION 

In  your  reference  to  the  Mendell  Street  sewer  improvement 
and  the  street  and  sewer  improvements  in  connection  with  access 
streets  and  roads,  I  assume  you  are  referring  to  those  improvements 
authorized  by  the  Board  of  Supervisors  in  Resolution  No.  23I-58 
wherein  the  Board  found  and  determined  that  public  interest  and 
necessity  require  the  performance  of  said  work  and  estimated  the 
cost  to  be  borne  by  the  City  to  be  $2,800,000  for  street  improvements 
and  $1,500,000  for  sewer  work. 
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Question  No.  1 


Inasmuch  as  your  question  relating  to  the  vacation  of  a 
portion  of  Hampshire  Street  has  been  previously  answered  in  my 
Opinion  No.  1266,  dated  June  19,  1958>  no  further  discussion  of 
that  question  will  be  made  in  this  opinion. 

Question  No.  2 

I  have  been  advised  by  the  Controller  that  the  funds  for 
the  Mendell  Street  sewer  improvement  will  be  appropriated  from 
either  the  19^4,  the  1948  or  the  1954  Sewer  Bond  Fund.   I  have 
reviewed  the  respective  Sewer  Bond  issues  of  1944,  1946  and  1954 
and  I  find  nothing  therein  requiring  that  the  adjacent  properties 
be  assessed  as  a  condition  to  the  expenditure  of  bond  fund  money 
for  such  sewer  improvements . 

Under  the  assessment  procedure  set  forth  In  the  1934 
Street  Improvement  Ordinance  (Article  6,    Public  Works  Code)^  the 
Director  of  Public  Works  is  charged  with  making  the  initial  deci- 
sion as  to  whether  any  part  of  the  cost  of  the  Improvement  is  to 
be  assessed  upon  private  property  (Sec.  I87).   Hov;ever,  by  virtue 
of  its  powei''  to  declare  an  abandonment  of  all  proceedings  initiated 
by  the  Director  of  Public  Works  under  said  assessment  procedure, 
the  final  determination  as  to  whether  any  part  of  the  cost  of  said 
improvement  is  to  be  assessed  upon  private  property  rests  with  the 
Board  of  Supervisors.   (See  also  Opinion  No.  1265,  dated  June  I8, 
1958.) 

By  reason  of  the  foregoing  I  conclude  that  the  Board,  in 
its  sound  discretion,  may  determine  that  the  Mendell  Street  sewer 
improvements  shall  be  made  without  assessing  the  adjacent  property 
and  that  the  entire  costs  therefor  shall  be  borne  solely  by  the 
City. 

Question  No.  3 

I  have  also  examined  the  1947  Street  Improvement  Bond 
Issue  and,  as  in  the  case  of  the  Sewer  Bond  issues  previously  men- 
tioned, I  again  find  no  requirement  that  the  adjacent  properties 
be  assessed  as  a  condition  to  the  expenditure  of  bond  fund  money 
for  such  street  Improvements. 

For  the  same  reasons  given  in  my  answer  to  Question  No.  2 
above,  it  is  my  opinion  that  if  the  Board  of  Supervisors  determines 
that  such  street  and  sewer  Improvements  are  to  be  made  at  the  sole 
expense  of  the  City,  the  Department  of  Public  Works  can  properly 
make  said  improvements  using  bond  fund  money  cherefor,  without 
assessing  private  property  to  be  served  by  the  access  streets  and 
roads. 
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Question  No .  4 


Neither  the  Street  Improvement  Bond  Issue  of  19^7  nor  the 
Sewer  Improvement  Bond  Issues  of  19^^^  19^8  or  195^  require  that  the 
streets  on  which  improvements  are  to  be  made  be  dedicated  streets 
nor  that  the  official  grade  thereof  be  established  before  a  contract 
for  street  or  sewer  improvements  can  be  let. 

I  am  advised  that  those  portions  of  the  access  roads 
which  do  not  presently  appear  as  dedicated  streets  on  the  official 
maps  of  the  City  and  County  of  San  Francisco  will  be  constructed  on 
lands  owned  or  to  be  acquired  by  the  City  and  County  of  San  Fran- 
cisco. 

In  my  research,  I  have  been  unable  to  find  any  statutory 
requirement  that  streets  or  roads  which  are  to  be  built  on  city-owned 
land,  the  costs  of  which  improvements  are  to  be  borne  entirely  by 
the  Cityj  must  be  first  dedicated  as  such  or  that  the  official 
grades  thereof  established  before  a  public  contract  can  be  let  for 
street  or  sewer  improvements  thereon.   However,  once  any  street 
Improvement  bond  money  is  expended  the  property  thereby  improved 
must  thereafter  be  devoted  to  use  as  a  street  or  a  public  way 
resulting  in  an  implied  dedication. 

By  reason  of  the  foregoing  I  am  of  the  opinion  that  bond 
money  voted  for  street  and  sewer  improvements  can  be  used  on  the 
access  streets  and  roads  in  question  without  the  necessity  of  said 
streets  or  roads  being  officially  dedicated  or  the  official  grade 
thereof  being  established. 

Question  No .  3 

Upon  further  examination  of  the  aforesaid  sewer  and  street 
improvement  bond  Issues,  I  find  no  restrictions  on  the  use  of  said 
bond  money  for  improvements  on  land  under  the  jurisdiction  of  the 
Recreation  and  Park  Commission. 

I,  therefore,  conclude  that  bond  money  voted  for  streets , 
roads  and  sewer  improvements  can  be  used  for  Improvements  on  prop- 
erty under  the  jurisdiction  of  the  Recreation  and  Park  Commission. 


You  are  advised  accordingly. 


TO:  James  Leo  Halley,  Supervisor 
235  City  Hall 
San  Francisco  2,   California 

JC/BJW 


Respectfully  submitted. 

DION  R.  HOLM 
City  Attorney 
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KT.  T.  H.   Bl*!Ml  ''"^y  21 ,  1958 

Mftimf«r  of  utULltUs 

287  City  HaU 

6«n  Frftnelsco,  California 


aiibjMti  City  operation  of 

Airport  Parking  Hatara 


Daar  Kr*  Blan6« 


2hla  rafars  to  your  lattar  of  May  15$   1958  in 
vhleii  fmn  advlsa  that  City  daslras  to  atsttM  oparatloa  af 
parking  aatart  at  tba  Airport  in  llau  of  Um  past  proaa<W 
lOmfXn  the  Barrett  Oaragea,  Ine*  were  granted  tueb  autbar- 
Ity  tay  Pttlilla  Otllltlea  Coaaltslon  reaolutlMkt  Xou  also 
enoloeed  a  eopy  of  a  letter  from  Mr*  £•  J*  Barrett  in  vblcii 
he  preewits  oartala  legal  objeetlons  to  eancellation  of  this 
aetlTity* 

the  legal  question  presented  Mgr  be  stated  as 
foUovst 

Sees  the  parking  lot  lease  to  Barrett  Oarages,  Ine« 
eeafer  a  parking  concession  to  £Mtfrett  so  as  to  preclude  or 
prewit  City  fr«D  operating  parking  naters  on  tmapa  of  the 
termiiial  Boildlngt  It  is  0m  eoneluslon  that  City  will  not 
▼l«klate  any  agreement  with  Barrett  if  it  assunes  the  direct 
operation  of  parking  Meters* 

Pursuant  to  Public  Utilities  CtosBslsslon  Resoltrtlon 
#15061.  Barrett  entered  into  an  agreesimt  which  permitted 
Barrett  to  install  and  ^Mrate  11  parking  awters  at  the  terminal 
Bonding  in  accordance  with  the  applicable  terms  and  conditions 
eontalned  in  the  parking  let  leeae  of  June  1%.  195^*  subse- 
fuently,  another  similar  agreement  was  enterea  into  permitting 
installation  of  additional  meters*  Baeh  agreement  had  a  one 
year  term*  Ihese  agreements  have  beta  wctended  frem  time  te 
time  and  have  now  expired* 
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She  parking  meter  agre«nenta  itate  In  the  preeablet 

"UHSRM6,  it  would  be  to  the  interest, 
ooxnTv^nienee  and  benefit  of  the  public  and 
vould  faeilitate  traffic  control,  if  a  lisiited 
xuBiber  of  parking  laetert  were  to  be  installed 
In  practical  locations  at  the  new  Terminal 
Building  •  •  •  " 

The  parking  lot  lease  to  Barrett  of  June  1^,  195^ 
provides  in  the  second  paragraph  of  Section  W,  at  page  3, as 
follows  t 

"It  is  understood  and  agreed  \Ky  City  axid 
Xiessee  that  said  operational  use  and  purposr* 
is  not  exdusiTe  in  Lessee  at  the  Airport, 
and  that  City  laay  lease  to  ot   contract  with 
persons  other  than  Lessee,  for  garage  parking 
purposes  or  for  parking  purposes  incidental  ar 
secondary  to  a  non*parking  lot  business  on  other 
lands  owned  by  City  at  the  Airport*  City  reserves 
the  right  to  provide  parking  space  at  Airport  fur 
its  own  officers,  employees,  servants  and  agents*" 

the  question  of  cxelusiveness  of  the  Barrett  Parking  Lot 
lease  or  eoo^tition  by  City  with  Barrett  is  not  an  issue  in  this 
■atter*  The  operation  of  meters  for  parking  on  the  ramp  by  City 
4oma  not  constitute  the  operation  of  a  parluJE^  lot  business*  There 
is  no  provision  in  the  Barrett  lease  which  gives  to  Barrett  ax^ 
control  over  the  use  of  roadways  and  raa^s  at  the  Airport*  City 
can  prohibit  or  allow  parking  on  Terainal  Building  raa|>s*  City  can 
allow  parking  unrestricted  as  to  tine  or  restrict  the  tiise  of  park- 
lag  and  in  furtherance  of  such  a  policy  may  operate  parking  aetars 
to  enforce  the  regulation*  8a^  regulation  is,  as  stated  in  the 
agreement  with  Barrett,  for  the  convenience  and  benefit  of  the 
public  and  facilitates  traffic  control* 


If  the  City  undertako  the  operation  of  the  parking  oeters 
the  decision  of  the  Colorado  Stt^tma*   Court  in  city  of  ^^fflTrtT  Tftt 
Pubiiif;  9^iy  Cft^^  308  F  2d  1016  should  be  borne  in  mind*  In  that  case 
one  of  the  acts  of  the  City  in  which  the  Court  relied  in  holding 
that  there  had  been  an  iaqplied  dedication  of  airport  roads  to  the 
public  (thus,  mulct ng  an  exclusive  groiind  transportation  contract 
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tuMziforcibIa)  vai  tiuit  parklog  a«t«ra  laad  )»••&  iii«tall«d  to 
r«guLata  traffic  on  tha  roadwart  and  on  tha  aanaoursa*  Raranue  froa 
tlia  parking  satars  want  into  tna  Clt7*«  ganaral  fund*  Oparation  of 
parkJLng  aatars  led  to  a  rasiilt  vtileh  tha  Court  ballavad  to  ba  Incon- 
grutfoa,  to*vlti  all  parsons  overstaying  thalr  ma  tar  time  \r%T9   tub- 
jaot  to  citation  because  they  ware  on  public  property,  while  at  the 
•aaa  tlaa  taxi  drivers  of  ooaipanlas  not  holding  airport  panalts 
vara  subject  to  citation  baeausa  they  were  on  private  property* 

A  California  court  would  aat  find  that  by  the  operation 
of  parking  loaters  the  City  had  inrplledly  dedicated  any  airport  rua^ 
to  public  use*  City*s  acquisition  of  roads  and  construction  of  roads 
at  the  Airport  has  bean  aeeoiapllsbad  without  dedicating  the  roads  to 
tha  public  and  the  continued  right  to  assart  that  the  roads  are 
private  roads  is  being  protected  by  adequate  signs  on  the  Airport 
roads*  Further,  insofar  as  the  parking  neters  are  concerned,  although 
It  is  true  tiiat  violation  of  parking  meter  restrictions  is  made  sub- 
ject to  citation  and  fine  by  the  courts  of  San  Hatao  County,  the  pro- 
cediure  under  which  tills  is  aeeom>llshad  does  not  show  in  any  aaxmar 
that  the  roadways  have  become  public  roaduays  by  virtue  of  such  pro- 
cedure* 

Poliea  regulation  with  redact  to  motor  vehicles  on  tha 
San  Francisco  Airport  Is  govarnad  by  Saetiea  603  of  tha  California 
?ahlela  Coda  which  pamlts  astablishaant  of  rules  and  regulations 
for  tha  governing  of  motor  vahlela  traffic  on  state  or  municipally 
oimad  Izistitutions  or  buildings  with  tha  result  that  a  violation  of 
•oah  a  regulation  may  result  in  a  fine* 

Tahlele  Code  Section  603  provides  as  follows  i 

••Sac*  603*    Ysftifilfig  ftfi  ffirttlB  itoptrUt 
8g|»gJlj  gtgt»    ftfiatgfiflftf fipnflltiloni  §M 

X^iaUfiaf^l  »o  parson  shall  drive  any  ve- 
hicle or  animal,  nor  shall  any  person  stop,  park 
or  leave  standing  any  vehicle  or  animal,  whether 
attended  or  unattended,  i^on  the  driveways  or 
paths  or  any  of  the  grounds  of  any  public  school, 
£}tate  university.  State  college.  State,  county 
or  annlelpal  institution  or  building,  or  any  edu- 
cational institution  exempted  in  whole  or  in  part 
from  taxation,  except  with  the  permission  of.  and 
VQCkB  and  subject  to  such  conditions  and  regulatlona 
as  may  ba  loosed  by*  tha  governing  board  or  officer 
of  such  public  aebealt  state  university,  state  col- 
lege. t>tate,  cooBtif  oat  ■aniolpal  institution  or 
building,  or  educational  institution* 
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(b)     fKr motion  arm  wUfilny  of   signai 

gf  mmtlfil.  cgnajLtioM  infl  rfiini1ati1onj*i   ST*r7 

gOT«rxiing  board  or  officer  her«JLn  ref •rr«d  to  shAll 
«r«ot  or  plac«  appropriata  aigzia  giving  notice  of 
anar  special  conditions  or  ragulations  that  may  ba 
iB^sad  herexmder  and  erary  such  board  or  of fioar 
siiall  also  prepare  and  keep  available  at  the  prin- 
cipal administrative  office  of  such  board  or  officer 
for  examination  by  aU  interested  persons  a  written 
statesent  of  any  and  all  such  special  conditions  and 
regulations  adopted  herexuider* 

_(«>    [fg9YAfllQai,ftPPij.gi»if  ia  rttince  af  intnlal 

ttlMiitijigM  9t  rtfilAfiUflaa*!  Wh«i  any  governing  board 
or  officer  herein  referred  to  perzaita  public  traffic 
Vipon  the  driveways,  paths  or  grounds  under  their 
control  then,  in  the  absence  of  any  special  condition 
or  regulations  applicable  to  such  traffic,  all  the 
provisions  of  this  code  relating  to  traffic  upon  the 
highuays  shall  be  applicable  to  such  traffic  \ipon 
said  driveways,  paths  or  grounds*" 

Under  Vehicle  Code  Section  6O3,  City  has  the  power  to 
regulate  traffic  by  the  uie  of  parking  sieters*  Under  that  section 

t arsons  eeoing  upon  the  Airport  roads  do  so  subject  to  the  condi- 
ional  pemissian  of  the  Public  Utilities  Coassission  azid  one  of  the 
conditions  in  the  event  that  City  operates  parking  aeters  is  eo»> 
plianoe  with  parking  meter  r^ulations* 

It  should  be  made  clear  that  the  parking  aeters  are 
operated  under  the  provisions  of  {Section  6O3  of  the  ▼ahlele  Code 
and  the  requirements  set  forth  in  the  section  should  be  carried  out. 

In  It«aa  313  of  Airport  Rules  and  Regulations  arrest, 
prosecatidn  and  towaway  are  provided  for*  Heter  rates  should  be 
set  up  as  part  of  airport  rules  and  regulations,  by  amending  Item 
307  to  read  as  follows t 

ITIM  307  PAISKIlfi>  Vehicles  shall  not  be  parked  on  Airport 

exeepti 

(1)  In  the  manner  and  at  locatioma 
indicated  by  posted  traffic  signs 
or  painted  cturb  xaarkiiigs  or  both) 

(2)  l^on  payment  of  parking  meter 
charges,  if  the  parking  space  is 
so  controlled,  as  follows 1 

Xach  nickel  -  8  minutes 
Each  dime  -16  minutes 
One  quarter   -HO  minutes* 
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It«B  301  siMkiald  1>«  MMDfdad  to  read  as  follovst 

TOM  301.  igaSBib« 

(a)  Aixport  roadvayt  hara  not  teiA  tedieatad  to  public 
uaa  aiid  paralislon  to  traval  on  said  readmxs  Is  rarooabla  at 
tba  vlU  of  Coiamlssiou* 

(b)  Aulas  lieraln  contained  relating  to  the  operation  of 
aetor  TeMoles  on  tne  Airport  are  adopted  by  CoiimlsslMi  pur<- 
•iiant  to  Venlcle  Code  section  603* 

(e)  Operation  of  motor  vehicles  shall  be  strictly  In  ac- 
eorite&ee  vlth  said  rules  except  vhen  otrxervlse  directed  by  police 
or  airport  security  officers* 

Zteaa  ?10  shoiald  be  aaaxbded  to  read  as  follovst 

(a)  Airport  roadvays  and  v»lk«  \mve   not  been  dedicated 
to  public  use  and  penalsslor  to  t^de  said  roadvays  and  walks  Is 
revocable  at  the  vUl  of  the  Cosnlsslon* 

Present  (a),  (b)  and  (c)  of  Item  201  should  be  restated  as 
(b),  (c)  and  (d). 

Vehicle  Code  Section  603(b)  requires  posting  of  signs  giving 
notice  of  any  special  conditions.  Present  signs  on  the  XersBlnal  rasip 
relating  to  parking,  located  vlth  each  group  of  seters  on  the  i9p«r 
level,  state  as  follovs: 

"2U  HOUR  MStiSBS 
kO   MIinJTB  LIMIT" 

On  the  lower  level  at  both  ends  appear  these  signs) 

Amos  TIOLATISa  PASUXa  LXHZX 
VZXJ.  BE  TC^^D  AWAX  Aim  STOISD 
A2  OWfi£R«S  COSX." 


and, 


**H0  MmUTE  PABKIMO 
mX   OS  KIGiiT.'* 


I  believe  these  elgns  are  adequate  In  vording  but  the  "Tovavay 
•iga  and  ''UO  oinute  parking"  sign  sheuld  also  be  placed  at  each  group  of 
■eters  on  the  upper  level.  The  "S^f  Memat  xioters**  sign  should  also  be  plac 
vlth  each  group  of  aeters  on  the  lover  level. 
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lb*  pr«t«it  parking  natsr  sign  \rording  la  as  foUovsi 

**  POLICE  HSGUI.ATIOH 

CtiX  AND  NZOHI  £HFORCBKEiT 

SACH  KICXSL  6  KZVOSRS 

BACH  PBffi       16  MISOT£S 

EACH  QUAid-ER ^  HUiOSSS 


to  raadi 


I  ffoggast  tb&t  th«  parking  setar  vordiag  be  oiiangad 

This  parking  spaoa  Is  located 
on  a  prlTftta  road  and  panaission 
to  use  it  Tor  not  to  axceed  M) 
xaixmtes  is  coxiditioned  t^on 
payroent  of  m«ter  charges*     Other 
regulations  on  file  in  Mj^port 
Mnag«r*s  Office* 

SACSi  KlsSSM*       «*~  Si  .3 

EACH  DIMS  16  i=u.iiuxxiS 

ONE   ^MAxsm   — ko  mmnsB 

NO  PSKKZSS* 

PQ^ZC  tl£ZLI£ISS  CGimXSdXOlI*" 

In  ooaclusion  titer ef  ore,  it  is  the  opinion  of  this 
office  that  City  will  not  be  in  violation  of  the  covenants  of 
the  Barrett  Parlsing  Lot  l»ea8e  In  operating  parkijog  aetars  in 
its  ovn  right  on  the  rajeips  at  tkit  Iferminal  Building  at  the 
Airport.     I'\irtiier,  you  arc  advised  that  the  use  of  parking 
Sttters,  vith  the  suggested  wording  of  Airpcurt  Rules  and  Regula- 
tions, signs  ana  parking  raeters  will  not  constitute  a  dedication 
to  the  public  use  of  Airport  roadways  or  of  any  part  tfa«reof  • 

Yours  truly, 

AZOli  B*  mOM 
City  Attorney 

ect  M^*  Oaorg*  fagri  XfiOMAS  k.  o'coiiifOR 

Mr*  Balford  Brmm  Public  utilities  Counsel 

XMC»C/MHD 
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SUBJECT:   POWER  OP  MEMBERS  OP  PIRE  DEPARTMENT  TO  ARREST  FOR 
VIOLATIONS  OF  MUNICIPAL  CODE 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"In  the  course  of  proceedings  by  members  of  this 
Department  J  question  has  arisen  as  to  the  power,  status 
and  rights  of  members  in  actions  to  fulfill  their  duties 
as  prescribed  by  the  several  ordinances  of  the  San  Fran- 
cisco Municipal  Code,  the  San  Francisco  Charter  and  rules 
and  regulations  of  the  San  Francisco  Fire  Department. 

"In  order  to  clarify  this  situation  we  respectfully 
request  an  opinion  on  this  matter  as  follows: 

1.  What  police  power  (including  power  to  arrest ),  if 
any,  has  been  granted  to  members  of  the  San  Francisco 
Fire  Department  which  would  be  superior  to  those 
powers  of  a  private  citizen  in  the  course  of  enforce- 
ment of  violations  of  the  San  Francisco  Municipal 
Codes,  State  law,  general  public  control  at  the  scene 
of  a  fire,  violations  of  Regulation  #1  of  the  Bay 
Area  Air  Pollution  Control  District  and  the  signing 
of  complaints  in  the  case  of  the  issuance  of  warrants 
of  arrest. 

2.  Would  written  notice  to  the  City  Attorney  and/or 
the  District  Attorney  as  prescribed  by  Section  45 
of  the  San  Francisco  Fire  Code  be  sufficient  so  as 
to  preclude  the  signing  of  complaints  by  Individual 
members  of  this  Department  relevant  to  the  Issuance 
of  citations  and  warrants  and  allow  the  City  Attorney 
or  District  Attorney  to  proceed  in  action  for  abate- 
ment. 

3.  Must  the  Police  Department  act  on  Information  received 
from  this  Department  so  as  to  cause  the  arrest  of 
persons  violating  Regulation  #1  of  the  Bay  Area  Air 
Pollution  Control  District  and/or  other  violators  of 
ordinances  of  the  San  Francisco  Municipal  Code.  ' 
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OPINION 
Question  No.   1 

Generally  speaking,  the  police  power  residing  In  the  San 
Francisco  Plre  Department  consists  In  the  power  to  enter  upon  and 
f;^^!/''!P^''^f2''^  °^  ^^^  buildings,  structures  and  premises  located 
within  the  City  and  County  of  San  Francisco,  subject  to  exceptions 
noted  on  April  1,  I958  in  my  Opinion  No.  1243,  for  ascertaining  any 
violations  of  local  or  state  laws,  rules  and  regulations  pertaining 
to  fire  prevention  and  control  and  the  protection  of  lives  and  prop- 
llll  ll""^   ^^^®  hazards,  and  to  initiate  such  actions  as  may  be  neces- 
sary to  enforce  such  laws,  rules  and  regulations.   Your  general 

p?^o°P^i^  ^S  ^^f  ^^^^°^  ^^  ^^^  ^°^^h  i"  ^he  various  sections  of  the 
as  follows-      ^"^         ^°^  particularly  to  Section  39  thereof  reading 

"SEC.  39.  Bureau  to  Make  Inspections,  (a)  The 
members  of  the  Bureau  are  hereby  empoii?ered  to  enter 
upon  and  make  inspections  of  all  buildings,  structures 
or  premises  within  the  City  and  County  of  San  Francisco 
for  the  purpose  of  determining  if  all  laws  of  the  State 
of  California  and  all  laws  and  ordinances  of  the  City 
and  County  of  San  Francisco  have  been  complied  with  rela- 
tive to  proper,  safe  and  adequate  means  of  egress  therefrom, 
and  all  laws  and  ordinances  regarding  fire  prevention,  fire 
protection  and  fire  spread  control  are  being  complied  with 
and  the  proper  precautions  are  being  maintained  at  all 
times  for  the  protection  of  lives  and  property  from  fire 
and  they  shall  take  such  action  as  may  be  necessary  to   ' 
enforce  all  laws  and  ordinances  relating  to  this  subject. 

"(b)  Provided,  that  the  above  referred  to  right  of 
entry  shall  be  exercised  only  at  reasonable  hours,  and  in 
no  case  shall  entry  be  made  to  any  dwelling  in  the  absence 
Of  the  owner  or  tenant  thereof,  without  the  written  order 
of  a  competent  court. 

V,  4-.^!'^°^  "^^^  Bureau  shall  make  like  inspections  of  all 
Dulldlngs,  structures  and  premises  for  the  purpose  of  not- 
ing if  all  laws  and  ordinances  have  been  complied  with 
relative  to  the  proper  installation  of  appliances  and 
apparatus  for  the  extinguishment  of  fires,  sounding  of 
alarms  and  whatever  safeguards  might  be  nec^essary  for  the 
protection  of  lives  and  property  from  fire,  and  they  are 
likewise  charged  with  the  enforcement  of  the  same." 

o,,«.      Further  spelling  out  of  your  powers  of  inspection   including 
such  power  relative  to  permit  applications  generally  on  a  lar^Sscale 
appears  throughout  the  Plre  Code  and  I  feel  safe  in  assuming  that  you ^ 
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are  familiar  with  them.   I  direct  my  attention,  therefore,  mainly  to 
providing  clarification  relative  to  the  extent  and  scope  of  the 
Department's  powers  over  criminal  enforcement. 

First,  does  the  power  to  "take  such  action  as  may  be  neces- 
sary to  enforce  all  laws  and  ordinances  relating  to  this  subject" 
include  the  power  to  make  arrests  officially,  or  otherwise  than  in 
the  capacity  of  a  private  citizen?  The  answer  comes  in  the  language 
of  Sections  834  and  817  of  the  Penal  Code  of  California  as  follows: 

"§834.   Arrest  defined;  persons  authorized  to  arrest 
ARREST  DEFINED"!   BY  WHOM  DEFINED!   An  arrest  is  taking 
a  person  into  custody,  in  a  case  and  in  the  manner 
authorized  by  law.  An  arrest  may  be  made  by  a  peace 
officer  or  by  a  private  person." 

"817.   Peace  officers--Peace  officers  generally 

"a  peace  officer  is  the  sheriff,  undersheriff ,  deputy 
sheriff,  coroner,  deputy  coroner,  regularly  employed  and 
paid  as  such  of  a  county,  marshal  of  a  municipal  courts 
constable  of  a  judicial  district,  marshal,  policeman  of  a 
city  or  town,  or  any  Juvenile  officer  of  a  city  or  town 
engaged  in  performing  Juvenile  law  enforcement  functions 
which  are  generally  performed  by  the  local  Police  Depart- 
ment, the  Deputy  Director  of  the  State  Department  of  Jus- 
tice, the  chief,  assistant  chief,  special  agents  and  the 
polygraph  specialists  of  the  Bureau  of  Criminal  Identifica- 
tion and  Inve- tigation^  the  chief  and  inspectors  of  the 
Bureau  of  Narcotic  Enforcement,  a  supervisor  or  guard 
employed  by  the  Department  of  Corrections j  while  acting 
in  the  transportation  of  prisoners  and  in  the  apprehension 
of  prisoners  who  have  escaped,  and  any  parole  officer  of  the 
State  Department  of  Corrections,  and  any  placement  or  parole 
officer  of  the  Youth  Authority. 

"Peace  officers  for  limited  purposes.   Inspectors  and 
investigators  regularly  employed  and  paid  as  such  in  the 
office  of  a  district  attorney,  members  of  the  California 
Highway  Patrol,  policement  of  the  Board  of  State  Harbor 
Commissioners  for  San  Francisco  Harbor,  each  member  of  an 
arson  investigating  unit  of  an  organized  fire  department, 
the  chief  and  inspectors  of  the  Bureau  of  Food  and  Drug 
Inspection,  inspectors  and  investigators  of  the  California 
State  Board  of  Pharmacy  not  exceeding  10  in  number,  investi- 
gators of  the  Board  of  Medical  Examiners  of  the  State  of 
California,  special  investigators  of  the  Board  of  Osteopathic 
Examiners  of  the  State  of  California,  and  investigators  of  the 
Board  of  Chiropractic  Examiners  of  the  State  of  California  are 
respectively  peace  officers  for  the  purpose  only  of  carrying 
out  the  duties  of  their  respective  emplo^Tnents. 
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"Peace  officers  designated  by  other  statutes;  lim- 
ited purpose.  When  In  any  law  a  public  officer  or 
employee  Is  designated  as,  given  the  powers  of,  or 
determined  to  be,  a  peace  officer,  such  officer  or 
employee  shall  be  deemed  to  be  a  peace  officer  but 
only  for  the  purpose  of  that  law." 

I  can  only  Interpret  the  above  as  saying  that,  except  for 
members  of  the  arson  squad  within  your  department,  and  they  only  for 
arson  law  violations,  the  members  of  the  Fire  Department  are  not 
vested  with  any  powers  superior  to  those  powers  of  a  private  citizen 
to  make  arrests.   In  other  words,  with  the  exception  above  noted, 
they  are  possessed  of  no  official  power  by  virtue  of  their  official 
capacity  within  the  Fire  Department  to  make  arrests,  and  you  are 
advised  accordingly.  This  applies  as  to  the  enforcement  of  local 
laws  as  well  as  state  laws  Inasmuch  as  I  find  nothing  in  our  City 
Charter  or  other  local  laws  conferring  peace  officer  powers,  or  the 
power  to  make  arrests,  upon  officers  or  members  of  the  Fire  Depart- 
ment. 

A  second  question  arises,  hov/ever,  as  follows:  Does  the 
Department's  power  to  take  such  action  as  may  be  necessary  include  and 
impose  the  power  to  sign  complaints  for  criminal  actions  against  those 
found  to  be  law  violators?  The  answer  to  this  question  calls  for  an 
interpretation  of  Section  39  of  the  Fire  Code  above-quoted,  together 
with  Section  45  thereof  and  Section  38  of  the  City  Charter,  the  latter 
two  sections  containing  the  following  language : 

"SEC.  45.  (Fire  Code)  Prosecution  for  Violations.  It 
shall  be  the  duty  of  the  City  or  District  Attorney,  when- 
ever notified  by  the  Bureau  of  Fire  Prevention,  to  prose- 
cute all  cases  of  neglect  or  refusal  to  obey  any  written 
order  or  orders  of  the  Bureau,  issued  pursuant  to  the  pro- 
visions of  this  Article,  and  it  shall  be  the  duty  of  the 
City  or  District  Attorney  to  aid,  assist  or  defend  the 
Bureau  of  Fire  Prevention  in  the  preparation,  adoption  and 
enforcement  of  all  laws  and  ordinances  and  written  orders 
of  the  Bureau  relating  to  the  prevention  and  protection  from 
fire  or  in  the  correction  of  any  other  hazardous  condition 
that  would  endanger  life  or  property." 

"SEC.  38  (City  Charter)  The  bureau  of  fire  prevention 
and  public  safety  under  the  jurisdiction  of  the  fire  com- 
mission is  hereby  established.   .  .  .  The  bureau  shall 
inspect  all  structures  and  premises  to  determine  whether 
or  not  compliance  is  being  had  with  statutes  and  ordinances 
relative  to  fire  prevention,  fire  protection  and  fire  spread 
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control,  and  the  protection  of  persons  and  property  from 
fire.   It  shall  enforce  said  statutes  and  ordinances  and 
shall  report  violations  to  departments  having  jurisdic- 
tion." 

Reading  all  of  said  sections  together,  it  appears  to  me 
that  members  of  the  Fire  Department  who  discover  violations  of  local 
or  state  fire  laws  have  more  of  a  duty  to  perform  toward  their  crim- 
inal enforcement  than  merely  issuing  cease  and  desist  orders  to  the 
violators,  and  upon  failure  to  comply,  simply  reporting  the  viola- 
tions to  the  District  Attorney.   I  cannot  construe  the  language 
requiring  the  department  "to  take  such  action  as  may  be  necessary" 
as  being  intended  otherwise  than  to  include  the  signing  of  a  com- 
plaint to  facilitate  the  processing  of  the  matter  toward  prompt 
issuance  of  a  warrant  and  the  making  of  an  arrest  by  the  Police 
Department.   Simply  to  report  the  violation  and  not  follov/  through 
with  the  signing  of  a  complaint  would  be  to  require  the  Police  De- 
partment to  make  an  entirely  new  investigation  on  its  own  as  to  each 
reported  violation  and,  in  my  opinion,  that  would  be  doing  violence 
to  the  coordinated  attitude  of  cooperation  contemplated  under  the 
law  between  the  Fire  and  Police  Departments. 

You  are,  therefore,  advised  that  the  signing  of  complaints 
in  order  to  facilitate  criminal  enforcement  through  the  District 
Attorney's  office,  the  Police  Department  and  the  Courts,  is  a  part 
of  your  departmental  duty  in  "taking  such  action  as  may  be  necessary" 
to  enforce  the  fire  laws.  This  does  not  mean  that  the  Police  Depart- 
ment may  not  on  its  own,  apart  from  such  cooperation  from  the  Fire 
Department,  enforce  such  laws,  but  it  does  mean  that  the  law  contem- 
plates the  Fire  Department  taking  a  leading  role  in  the  enforcement 
of  all  fire  laws  and  giving  full  cooperation  to  such  enforcement 
through  other  departments  as  I  have  just  indicated. 

Question  No.  2 

The  answer  given  above  to  Question  No.  1  also  answers  this 
question  insofar  as  the  District  Attorney  is  concerned  in  handling 
criminal  prosecutions.   The  duty  of  the  City  Attorney  when  a  fire-law 
violation  is  reported  to  him  is  to  consider  it  from  the  angle  of 
abatement  as  a  nuisance  by  civil  injunctive  proceedings.  The  duty  of 
the  Fire  Department  is  performed  in  that  regard  when  it  makes  a  full 
and  detailed  written  report  of  the  violation  involved  to  the  City 
Attorney,  with  request  for  appropriate  civil  action,  and  then  works 
along  cooperatively  in  the  further  prosecution  of  the  case. 
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Question  No.  3 


It  is  my  opinion  that  the  Fire  Department  should  give  the 
same  kinc3  of  cooperation  toward  helping  in  the  enforcement  of  Regu- 
lation No.  1  of  the  Bay  Area  Air  Pollution  Control  District  as  I 
have  indicated  it  should  give  in  the  enforcement  of  ordinary  fire- 
law  violations  by  civil  injunctive  proceedings.   Such  proceedings 
are  now  being  handled  under  the  District  Law  by  the  District  Attor- 
ney's office.  Express  language  to  that  effect  is  lacking  in  the 
District  Law  but,  read  as  a  whole,  the  law  strongly  implies  that 
cooperative  enforcement  from  local  Fire  Departments  was  contemplated. 
You  are  so  advised  not  only  from  that  viewpoint  but  also  in  the  light 
of  Resolution  No.  183-58  adopted  by  the  Board  of  Supervisors  on 
March  12,  1958  and  approved  by  the  Mayor  on  March  19,  1958 ^  declar- 
ing it  to  be  the   "policy  of  the  City  and  County  of  San  Francisco, 
for  all  of  its  officials;,  departments  and  agencies  in  a  position  to 
do  so,  to  cooperate  in  every  reasonable  way  with  the  purposes,  opera- 
tion and  enforcement  programs  of  the  Bay  Area  Air  Pollution  Control 
District." 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Clarence  G.  Rosenstock 

Acting  Chief  Division  of  Fire 

Prevention  and  Investigation 
San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco  2. 


RJR/WPB 


OPDIION  NO.    1279 
August   5.    1958 


SUBJECT:      LEGALITY   0.^^   AGRE£i4ENT   IVHEREBY  EMPLOYEES 
OF   RECRE.';TI0N  and    park  DER'-.RTiGHT   MLL 
HANDLE  i'lERCHilNDISE   AND   .'iOiIEY   BELOW.rlNG 
TO   CONCESSIONAIRE 

Gentlemen: 

I  have  your  request  for  an  opinion  as   follows: 

REQUEST 

"This  department  is  considering  the  possibility  of 

entering  into  a  concession  agreement  for  the  furnishing 

of  certain  golf  merchandise  for  sale  and  for  rent  at  the 
Golden  Gate  Park  Golf  Course. 

"In  general,  the  concessionaire  would  provide  the 
merchandise  to  be  offered  for  sale  and  for  rent,  and 
would  assume  responsibility  for  maintaining  such  stock 
of  merchandise  in  good  order  at  all  times.   The  actual 
sale  and  rental  of  the  merchandise  vjould  be  handled  by 
employees  of  this  department  in  the'^classlflcation  of 
RI32  Starter,  Park  Department.   All  money  received  In 
connection  with  the  sale  and  rental  of  this  merchandise 
would  be  segregated  and  turned  over  to  the  concession- 
aire at  stated-  periods.   The  concessionaire  would  pay  to 
the  Recreation  and  Park  Department  a  commission  based 
upon  some  agreed  percentajeof  the  concessionaire's  total 
receipts.   The  concessionaire  would  hold  this  department 
and  its  employees  free  of  any  liability  in  connection 
with  the  custody  or  handling  of  merchandise  and/or  monies 
belonging  to  the  concessionaire. 

"Will  you  please  advise  us  as  to  the  legality  of  such 
an  agreement  with  respect  to  the  assignment  of  our 
employees  to  the  duty  of  handling  merchandise  and  money 
belonging  to  the  concessionaire.  With  respect  to  this 
point,  it  is  perhaps  relevant  to  note  that  the  volume  of 
business  transacted  is  so  small  that  the  net  revenue  re- 
sulting from  the  sale  and  rental  of  golf  merchandise  Is  in- 
sufficient to  ^^;arrant  a  concessionaire  employing  his  own 
personnel  for  this  purpose.   Evidence  available  to  us 
indicates  that  the  concessionaire  would  obtain  a  net  Income 
of  aporoximately  >^<^   to  s?60  per  month  on  an  annual  basis 
under  the  type  of  concession  arrangement  outlined  above; 
obviously  a  net  income  in  this  United  amount  makes  It  un- 
feasible for  the  concessionaire  to  employ  personnel  to 
conduct  his  operation." 
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OPINION 


The  employees  In  the  classification  of  Starter  R132  of  the 
Recreation  and  Park  Department  may  not  be  assigned  to  do  the 
work  as  detailed  in  your  request.   My  previous  opinion  No,  332 
dated  February  23,  1951  states  in  part:   "That  Park  and  Recrea- 
tion property  and  facilities  may  not  be  turned  over  to  private 
parties  for  their  use  is  a  well-established  doctrine  of  law 
repeatedly  enunciated  by  this  office;  to  permit  such  a  situation 
would  in  effect  be  making  a  gift  of  public  property  or  authoriz- 
ing taxation  for  private  purposes." 

Furthermore,  the  Classification  of  Duties  of  Positions  in 
the  Municipal  Service  list  R132  Starter,  Park  Department  as  fol- 
lows:  "Under  direction:   supervises  activities  at  an  assigned 
golf  course,  or  at  tennis  courts  and  volley  ball  courts;  re- 
ceives requests  for  and  assigns  playing  time;  supervises  use  «f 
clubhouse  and  rental  of  lockers;  collects  and  accounts  for  play- 
ing fees  and  locker  rental  fees;  interprets  and  enforces  rules 
of  the  park  department  regarding  use  of  golf  courses  and  tennis 
courts;  enforces  regulatiohs  regarding  dress  and  equipment  of 
players;  is  responsible  for  proper  spacing  of  players  on  golf 
course;  supei?vises  caddies;  supervises  tennis  tournaments; 
directs  repair  and  replacement  of  all  net  and  tennis  equipment; 
and  performs  related  duties  as  required." 

It  is  regretable  that  this  service  cannot  be  accomplished 
as  it  would  undoubtedly  be  a  great  convenience  to  those  utiliz- 
ing the  golf  course.   However,  a  reading  of  the' Classification 
of  Duties,  together  with  my  former  opinion  makes  the  conclusion 
inescapable  that  Starter  RI32  cannot  perform  the  duties  as  set 
out  in  your  request. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

TO:   Rec&eation' and   ^Srk 
Gomrai'ssiorf;'  , 
McLaren  Lodge;    Solden  Gate 
P-ark,    2an  Pra'ncisco   17 
-..A'tten:      Paymond    S.    Kinbell, 
General   Manager 

EBK/TJB 


OPINION  NO.  1280 

August  6,  1958 

SUBJECT:   REZONING;  VARIANCE  PERMITS  FOR  A  GIVEN 

NUMBER  OF  YEARS  GRANTED  TO  AN  INDIVIDUAL 
FOR  A  SPECIFIC  PURPOSE  AT  A  SPECIFIED 
LOCATION. 

Dear  Sir: 

You  have  asked  me  for  an  opinion  whether  a  variance  may  be 
considered  on  the  basis  that  It  be  granted  to  an  Individual  for  a 
specific  purpose  at  a  specified  location  for  a  given  term  of  years. 

OPINION 

This  problem  has  been  considered  by  me  and  my  predecessor  on 
several  occasions  and  Is  discussed  In  the  following  opinions: 

No.  3564  -  March  I6,  19^4 

No.  36   -  June  2k,    1949 

No.  351  -  May  2,    1951 

No.  413  -  August  2,    1951 

No.  1032  -  December  23,  1955 

In  all  of  these  opinions  my  predecessor  and  myself  have 
reached  the  conclusion  that  the  City  Planning  Commission  has  only 
those  powers  delegated  to  it  by  the  Charter  and  the  Board  of 
Supervisors. 

Sections  4?  and  48  of  the  City  Planning  Code  (Part  II,  Chap- 
ter II,  Article  2  of  the  San  Francisco  Municipal  Code)  provides  as 
follows : 

"Sec.  47.   Stipulations.   The  City  Planning  Commis- 
sion, in  acting  on  any  application  for  reclassification 
of  property  or  for  the  establishment  or  change  of  building 
set-back  lines,  may  accept  stipulations  in  writing  from 
the  applicant  or  applicants  should  said  requested  re- 
classification or  change  be  granted,  as  to  the  character 
of  the  improvements  which  will  be  placed  on  said  property. 
Said  stipulation  shall  be  filed  with  the  Commission,  and 
any  change  in  classification  or  set-back  lines  affecting 
said  property  may  be  made  contingent  upon  the  conditions 
contained  in  said  stipulations  being  observed  by  the 
applicant  or  applicants  or  by  his  or  their  successors  in 
interest,  and  said  conditions  shall  be  included  in  any 
resolution  or  order  reclassifying  said  property  or  changing 
set-back  lines  thereon,  and  said  reclassification  or  change 
shall  at  all  times  be  and  remain  contingent  upon  the  ob- 
servance of  said  conditions,  and  no  Improvements  shall  be 
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constructed  thereon  in  violation  of  said  conditions." 

"Sec.  48.   Time  Limit  -  Reversion.   The  City  Planning 
Commission,  in  reclassifying  any  property  or  changing  or 
establishing  building  set-back  lines  thereon,  shall  pro- 
vide in  any  resolution  or  order  reclassifying  said  pro- 
perty, or  changing  said  set-back  lines  thereon,  that  said 
property  so  reclassified  or  changed  shall  be  used  for  the 
purposes  for  which  it  was  reclassified  or  changed,  within 
a  specified  period  of  time,  and  that  the  failure  to  use 
the  same  for  said  purposes  shall  cause  said  property  to 
revert  to  the  zone  or  classification  from  which  it  was 
changed." 

The  City  Planning  Commission  has  the  power  under  Section  4? 
to  accept  stipulations  "as  to  the  character  of  the  improvements 
which  will  be  placed  on  said  property."  As  I  have  previously  ruled, 
it  does  not  have  authority  to  exact  or  accept  stipulations  as  to 
the  use  to  which  the  property  is  to  be  placed. 

In  my  opinion.  No.  36,  dated  June  24,  1949^  I  advised  "Any 
designation  of  the  particular  use  on  the  application  for  a  change 
in  zoning  classification  cannot  be  considered  as  a  stipulation  on 
the  part  of  the  applicant  that  the  property  will  be  used  solely  and 
always  for  the  particular  use  designated.   The  ruling  of  the  Com- 
mission must  either  approve  or  disapprove  the  proposed  change  in 
zoning  classification,  and  if  approved,  the  property  may  thereafter 
be  put  to  any  use  permitted  in  the  new  zone  classification." 

Although  Section  48  of  the  City  Planning  Code  (Part  II, 
Chapter  II,  Article  2,  San  Francisco  Municipal  Code)  authorizes  the 
City  Planning  Commission  to  provide  in  any  resolution  or  order  re- 
classifying property  that  the  said  property  shall  be  used  for  the 
purposes  for  which  it  is  reclassified  within  a  specified  period  of 
time,  it  is  controlled  by  the  authority  granted  to  the  Commission 
by  Section  48,  which  provides  only  "as  to  the  character  of  improve- 
ments." 

Therefore,  under  the  Planning  Code,  a  stipulation  for  re- 
classification may  be  granted  which  will  then  apply  only  to  the 
improvement  and  not  to  the  use  of  the  property. 

Therefore,  I  must  rule  that  a  variance  for  a  given  number  of 
years  cannot  be  granted  for  a  specific  purpose. 

Respectfully  submitted, 

TO:  MR.  JOHN  J.  PERDON 

Supervisor  DION  R.  HOLM, 

235  City  Hall  City  Attorney. 

San  Francisco  2 

RAK/BJW 


OPINION  NO.    1281 
August   6,    1958 


SUBJECT:  HEALTH  SERVICE  SYSTEM,  RIGHT  OF  i^EDICAL 
DIRECTOR  TO  CERTIFY  PAYiffiNTS  FOR  FUii>l  1 
AND  POH  ALTERNATE  PLANS  II,  III,  Ai€)  IV 
TO  THE  CONTROLLER  FOR  PAYMENT  b'lTHOUT 
FI^:T  SUBMITTING  THEM  TO  KrALTH  SERVICE 
BOARD  FOR   ITS   SPECIFIC   ACTION, 

Dear  Sir: 

This  office  is  in  receipt  of  your  requast  for  an 
opinion  as  follows: 

REQUEST 

"Pursuant    to   the  action  of   the    Health  Service 
Board  at   its   meeting   of   July   10,    1958>    request 
is  made  for  your  Opinion  as   to  whether,    in   view 
of  the   new  Charter  Amendment   Section  172.1,    it 
is  possible   for   the   Medical  Director  to   certify 
payments   for    Plan  I  and  for  the  Alternate   Plana 
II,    III,    and  IV  to  the  Controller  for  payment 
without   first   submitting  them  to   the  Health 
Service   Board  for  its   specific   action  thereon." 

OPINION 

Charter  Section  172.1  specifically  designates  the 
Health  Service  System  as  a  department  of  the  City  and 
County  and  Section  172.1.9  specifically  states  that  the 
Medical  Director 

".  .  .  .  shall  have  all  of  the  powers  and  responsi- 
bilities of  an  appointing  officer,  a  department  head, 
and  a  chief  executive  under  the  provisions  of  the 
charter  .  ',    I  T"   (Emphasis  added.  ) 

Under  the  provisions  of  Charter  Section  ij.,  the  Medical 
Director  is  an  officer  of  the  City  and  County. 

Section  20  (Powers  and  Dutiesof  Department  Heads) 
confers  the  power  to  issue  or  authorize  all  requisitions  for  the 
purchase  of  materials,  supplies  and  equipment  required  for  the 
department. 

Charter  Section  86  places  certain  limitations  upon 
officers  in  the  occurrence  of  liabilities.   The  section  cited 
here  speaks  of  any  demand  on  the  treasury. 
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It  is  ray  opinion  that,  reading  these  sections  together, 
it  may  '^e  implied,  if  it  is  not  explicit,  that  the  Hedical 
Director  has  the  power  to  certify  a  medical  roll  for  payment 
for  any  plan  without  submitting  it  to  the  board  for  action 
thereon. 

Further,  Section  172,1,9  requires  that  the  Health  Service 
Board  shall  administer  the  Svstem  through  the  Medical  Director 
and  that  the  Board  shall  confine  its  activities  to  policy  mat- 
ters and  appeal  matters. 

The  certification  of  a  medical  roll  for  payment  is  an 
administrative  function,  and  not  a  policy  matter  or  appeal 
matter  as  such. 

Therefore,  I  must  conclude  that  under  all  the  sections  of 
the  Charter  considered  herein,  the  Medical  Director  should 
certify  the  medical  rolls  for  payment  without  action  by  the 
Board. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   liALTER  E.  HOOK,  M.D. 

Medical  Director,  Health 

Service  System 
61  Grove  Street  (Rm.  305) 
San  Francisco  2,  California 


'iJB/GEB 


Nr.  C3t«»t«r  Jl.  llMPti«« 
eiil«f  Atelni«tr»tlve  OffiMr 
al0  eit^  Hall 
9am  mnols«o  2«  Cftlifomlft 


This  Is  m  rMpom*  to  ywa*  oral  inquiry  «•  to  tA^thar  it 
vottXd  b«  prepar  for  «  fox«  of  notlea  to  bo  pr«f»aro4  «liicli  oeuIA 
b«  slcnod  by  ttDt  £ila<<oetor  of  l^llc  Wortcs^  Dlrootor  of  Pid»lio 
Hoalth^  or  irnpottora  in  tho  ••14  rtapaariimontg^  «vi4oncins  non* 
oowplianeo  with  bulldlag  ooAm*  «ii&«i  notioo  would  bo  roeordod 
•o  M  to  plaoo  proopooti¥0  puzviuMox^  of  tho  pjr^;>orty  on  notieo 
of  tbo  4«ro«to  in  tho  bulldiiig  vliioh  aro  not  in  eoqpllance  with 
tho  building  eo<tes* 

91m  loratMi  of  z'oeortetifiak  of  InatruaiKita  is  of  statutory 
Croatian  and  roforanaa  Mtat  ba  iMd  to  tho  oodfM  to  detozvina 
irtiat  Instruswnts  Mgr  bo  rooor^kKft* 

Oovomawnt  Coda  Section  272@0  roads  as  follovsi 

"Any  instruBwat  or  4udgia«it  affootltig  tho 
title  to  or  pesMMMlon  of  raal  prooorty  May  bo 
rocordad  pwrawant  to  this  chapter. 

1  havo  boon  advisod  that  ttm  orders  of  aandsanation  aado  by 
the  Bdraetor  of  pylbllo  Woclcs  puraiiaRt  ta  ataaUon  Bd^  9S  ttm  Build> 
lag  eoda  have  baan  rasardad  \^  Urn  llasMdiai*  to  slva  netloa  to  %m 
proqpootivo  purchaser  that  the  property  has  been  found  by  the 
Dlraatar  ef  Fvjblla  Wertca  to  ba  in  faet  a  nuiaance*     vhila  thara 
la  no  authority  under  Saation  804  of  the  Building  Coda  for  the 
raM>rdation  of  such  orders^  and  there  aay  be  soae  queation  of  tho 
power  of  the  Beavd  to  wxthorisa  tlm  vaaai^ding  tf  aueh  avdara  by 
ordlnwKie«  tha  natter  of  which  asusssnta  ay«  Mbjaet  to  raaarda* 
tion  being  one  of  state  concern^  it  nay  be  that  such  orders  are 


pvaoarly  rsssPdad  landar  the  above  quoted  Oavaroaant  Coda  aaotion 
aa  ^affecting  paai 


paaaaaslon  of  raal  property. 


Chf£   A<2Bani.»tratlv«  Offl««it> 


I  would  question  vry  touch   the  propriety  of  mnjf 
Wins  liMMTded  to  «vld«ne«  iMWumyllance  with  bullAlns  eod««  which 
mmg  hm  maO^  by  olther  •  eity  officer,  such  «a  the  Oirector  of  F\^- 
11c  Works  or  the  Oirector  of  F^llc  Health*  or  an  inspector  In  ft«l4 
depertumite,  where  there  haa  not  been  •  hearing  held*  rwtiee  to  tbm 

Srofterty  owier*  aM  the  qi^portunlty  filvwi  to  the  prt^perty  ewn«r  to 
a  aequalnted  of  the  alleged  violation  and  to  present  evidence 
indicating  that  in  fact  there  Is  no  violation  of  the  city  codes. 
This  would  eppear  to  be  6bJectlonsible  on  the  groisid  of  lack  of 
authority  to  record  such  statements,  «id  additionally,  evan  if 
recorded,  the  possibility  that  they  might  s\;dbject  the  partf  aign« 
ing  aueh  notice  to  an  action  for  slander  of  title. 

It  ia  iQr  opinion  that  so«e  praeadiire  could  be  established 
by  the  Board  of  S^pervisora  by  aMndMnt  to  the  Buildii^  Code 
ahtrsby  preliminary  hearings  would  ba  held  to  establish  prim  facie 
the  eieistenee  of  the  alleged  violations,  with  notice  to  the  property 
owner  af  the  opportunity  to  as%>ear,  and  the  hearU^  offiear  be 
authorised  to  make  sn  mv$a»,   Mhlch  or^r,  because  of  the  affect 
which  it  might  have  on  the  possession  of  real  property,  would  be 
entitled  to  raeerdatlon  under  aovemoimt  Oeda  Section  27230. 

Yours  truly. 


SlX@lf  1.  IKXUf 
City  Attemsy 


OPINION   NO.    1282 
August   7,    I95Q 

SUBJECT:      LIABILITY  FOR   INJURIES  AT 

M.    H.    DE  YOUNG   :ffiMORIAL  MUSEUM 

Dear  Sir: 

This   office   is   in  receipt  of   your  request  for  opinion 
as  follovjs: 

REQUEST 

"There  is  a  gallery  in  this  Museum  wherein  is 
displayed  field  artillery  pieces  and- tanks, 

"It  is  reported  by  the  Gallery  Attendants  that 
in  spite  of  vigilance  on  their  part  there  have  been  -- 
on  rare  occasions  --  attempts  made  by  younger  members 
of  the  public  to  climb  on  the  larger  of  such  exhibits 
and  on  still  fewer  occasions  have  fallen  off. 

"The  floor  is  cement  and  a  fall  might  cause  some 
varying  degree  of  injury. 

"In  this  event  would  the  City  be  liable  to  suit 
for  damages?  Would  the  erection  of  Notices  warning 
the  public  to  'Please  Keep  Off  be  sufficient  to  nul- 
lify such  possible  claim? 

"May  I,  with  respect,  have  your  opinion  upon  this 
matter  please." 

OPINION 


The  City's  participation  in  the  operation  of  the  De 
Young  Museum  is  governmental  in  character.   (Meyer  v.  San  Franc- 
isco, 9  C.A.  2d  361, •  McKinney  v.  San  Francisco,  109  C.A.  2d  HkliJ 
Burnett  v.  San  Die^,  127  CA.  2d  191  /Museum  of  Art  in  Balboa 
Park/;  Howard  v.  City  of  Fresno,  22  C.A.  2d  l\l,) 

Accordingly  any  liability  of  the  City  would  have  to 
stem  from  Government  Code  §53051  (the  Public  Liability  Act  of 
1923)  which  provides: 

"§53051 •   Injuries  from  dangerous  or  defective 
condition  of  public  property,  basis 
of  liability 

"A  local  agency  is  liable  for  injuries  to  persons 
and  property  resulting  from  the  dangerous  or  defective 


■    ^     .  *.  V 


OPINION  NO.  1282 
August  7,  1958 
Page  2 

condition  of  oublic  property  if  the  legislative  body, 
board,  or  person  authorized  to  remedy  the  condition: 

"(a)  Had  knowledge  or  notice  of  the  defective  or 
dangerous  condition. 

"(b)  Per  a  reasonable  time  after  acquiring  know- 
ledge or  receiving  notice,  failed  to  remedy  the  condi- 
tion or  to  take  action  reasonably  necessary  to  protect 
the  Dublic  against  the  condition." 

In  my  opinion  the  field  artillery  pieces  and  tanks 
on  display  in  the  Museum  would  not  be  held  to  be  a  dangerous  or 
defective  condition  of  public  property  merely  because  a  child 
mipht  climb  thereon  and  fall.  A  museum  is  not  a  playground. 
Property  in  a  museum  is  not  intended  to  be  climbed  upon.   This 
would  be  a  wrongful  use  of  the  property.   Liability  does  not 
attach  under  Government  Code  §53051  for  injury  sustained  by  a 
child  while  making  a  wrongful  or  unintended  use  of  public 
property.   (Woodman  v.  Heroet  Union  H.S.  Dist.,  I36  Gal.  App. 
5)4i|;  Demmer  v.  City  of  Eureka,  7^3  CA.  2d  708,  713;  Betts  v. 
San  Francisco,  108  C. A.  2d  701.)  As  said  in  Beeson  v.  City  of 
Los  Angeles,  122,  132; 

"In  all  of  the  cases  thus  far  decided  the  injured 
party  was  using  the  street  in  which  he  was  injured,  or 
the  property  which  caused  the  injury,  in  the  usual  and 
ordinary  manner  in  which  it  was  contemplated  that  the 
street  or  property  would  be  used.  \e  are  of  the  opinion 
that  in  passing  and  adopting  section  two  of  the  act 
approved  June  13*  1923,  the  legislature  intended  to 
limit  the  liability  of  the  city  for  damages  resulting 
from  defective  streets,  works  or  property  to  damages 
suffered  in  the  ordinary,  usual  and  customary  use  thereof." 

It  has  been  held  that: 

"Thus  far  the  /attractive  nuisance/doctrine  has 
never  been  applied  in  a  case  involving  an  opportunity 
to  climb  upon  something,  the  danger  of  falling  being 
something  that  is  known  and  realized  by  all  children 
from  earliest  infancy." 

Lopez  v.  Capitol  Co. , 
li|.l  C.A.  2d  60,  65; 

Cf.  Knip:ht  V.  T^aiser  Co., 
l+tt  Cal.  2d  77ti,  7^2; 

Doyle  V.  ^ac.  El.  Ry«  Co. , 

6  Cal.  2d  550,  555; 


OPINION   NO.    1282 
August   1,    1958 
Page    3 


Loftus   V.   DehaH, 

133  Cal.    2114.,    218. 

Accordingly  It  is  my  opinion  the  City  would  not  be 
found  liable  if  suit  were  brou  ht  against  it  under  the  circum- 
stances you  outline.   Hence  the  placing  of  "Keep  off"  signs 
would  not  be  needed,  to  nullify  liability.   Hovjever,  as  a  pre- 
caution against  accidents,  as  distinguished  from  liability,  It 
would  not  be  amiss  to  post  "Keep  off"  signs. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Col.  Ian  P.  Macalplne 

Secretary  of  the  Board  of  Trustees 
M.H.  DE  YOUNG  iffiMORIAL  'lUSEUM 
Golden  Gate  Park 
San  Francisco  I8,  California 


TEB/GEB 


OPINION  NO.  1283 
August  7,  1958 


SU3JSCT:   3FFLCT  OP  PROVISIONS  OP  CHARTER  SLCTION  163  AUTHORIZING 
U3L  OP  RLTIRLD  CITY  EI^LOIEE  AS  Ai^  LXPERT  UPON  PERSONS 
RI^TIPJDD  PURSUANT  TO  PROVISIONS  OP  CHARTLR  SECTION 
168.1.12  OR  172.1.12;   USB  OP  RBTIRLD  CITY  CRIhlNOLCGIST 
BY  DISTRICT  ATTORi^Y  A3  IXPSRT 

Dear  Sir: 

This  v/ill  acknowledge  receipt  of  your  request  for 
an  opinion  as  to  what  effect  the  amendcient  to  Charter  Section 
163  has  on  retirement  sections  of  the  Charter,  including  the 
service  as  an  expert  witness.  You  particularly  seek  advice 
as  to  the  f  ollov/ing 

1)  Do  the  provisions  of  Charter  Section  163,  as 
amended,  modify  or  affect  in  any  v;ay  the  pro- 
visions of  Charter  Section  168. ".12  or  172.1.12? 

2)  May  a  person  retired  under  Section  168.1.12  "be 
legally  paid  for  service  rendered  as  an  expert 
witness" 

OPINION 

Section  163  of  the  Charter,  as  amended  in  1957,  reads 
as  follows,  v/ith  the  amended  material  underlined. 

"No  person  retired  for  service  or  disability 
and  in  receipt  of  a  retirement  allowance  under  the 
retirement  system,  including  any  person  subject  to 
section  165.2(j)  of  the  charter,  shall  serve  in  any 
elective  or  appointive  position  in  the  city  and  coimty 
service,  including  membership  on  boards  and  commissions, 
nor  shall  such  persons  receive  any  payment  for  service 
rendered  to  the  city  and  county  after  retirement, 
provided  that  service  as  an  election  officer  or 
juror  or  in  the  preparation  for  the  giving  of  testimony 
as  an  expert  witness  for  or  on  behalf  of  the  City  and 
County  of  San  Francisco  before  any  court  or  legislative 
or  administrative  body  shall  not  be  affected  by  this 
section  or  by  section  165. 2 (Jj  of  the  charter. " 

The  effect  of  the  amendment  to  Section  163  is  to  allow 
a  person  retired  under  Section  165.2  to  testify  for  the  City  and 
Co\anty  of  3an  Prancisco  as  an  expert  witness  and  be  compensated 
therefor  v/ithout  affecting  that  person's  retirement  rights. 
Since  Section  165. 2(j)  was  specifically  referred  to,  I  must 
conclude  that  only  those  persons  retired  pursuant  to  Section 
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165.2  are  affected  by  the  amendment  and  it  is  not  to  be  applied 
to  persons  retired  linder  other  retirement  sections  of  the  Charter. 

The  second  question  is,  may  a  person  retired  under 
Section  168.1.12  be  legally  paid  for  service  as  an  expert  witness? 
The  ansv/er  is  "Yes  '  due  to  the  factual  situation  v/hich  existed 
regarding  the  cause  that  v;as  tried.   This  office  has  been  informed 
by  1-ir.  Thomas  C.  lynch,  District  Attorney,  that  ¥nr.    Francis  X. 
LaTulipe  v/as  asked  to  prepare  certain  exhibits  by  Chief  Assistant 
District  Attorney  NormeJi  Slkington  for  a  trial  on  income  tax 
evasion.   The  trial  v;as  referred  to  the  office  of  the  District 
Attorney  by  the  State  Franchise  Tax  Board  to  prosecte.   Under 
Section  26521,  Government  Code,  the  District  Attorney  shall 
prosecute  "all  actions  for  the  recovery  of  debts,  fines,  penalties, 
and  forfeitures  accruing  to  the  State  or  his  county."  Under  the 
duty  coriferred  by  this  section,  the  District  Attorney  has  no 
choice  but  to  accept  the  matter  referred  to  him  by  a  state 
agency.   The  vital  portion  of  Charter  Section  163,  subdivision 
(a),  is  "nor  shall  such  person  receive  any  payment  for  service 
rendered  to  the  city  and  county  after  retirement. "   The  service 
in  this  situation  was  to  the  State  of  California.   Thus,  there 
was  not  a  service  to  the  City  and  County  as  contemplated  in  the 
charter  section,  so  payment  may  be  legally  made  to  this  retired 
individual. 

You  are  advised,  therefore,  that  Charter  Section  163, 
subdivision  (a),  as  amended,  does  not  affect  oections  168.1.12 
or  172.1.12,  but  under  the  circumstances  of  this  particular 
situation,  the  retired  individual  may  be  legally  paid. 

Respectf\illy  submitted. 


DION  R.  H0LI4 
City  Attorney 


To:   I'Ir.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2,  California 


RAIC/BJ\J 


OPINION  NO.  1284 
August  7,  1958 


SUBJECT:      FAILUEL   TO  IiAIG,  IKjIIIUII  PATijENTS   TI-RIilLATLS  LIABILITY 
OP  HLALTE  3LRVICIi  SYSTLH 


Gentlemen: 
as  follov/s 


This  office  is  in  receipt  of  a  request  for  opinion 


REQUEST 


"Tlie  Health  dervice  Board  at  its  meeting  of 
June  26,  1958  requested  your  Opinion  as  to  the 
f  ollov;ing . 

'"..Tien  an  employee's  membership  dues  are  not 
paid  in  advance  by  payroll  deduction  by  virtue 
of  the  employee  being  on  leave  v/ithout  pay  or 
othe27v;ise  and  the  employee  fails  to  make  the 
membership  payment  in  advance,  v;hat  liability 
exists  against  the  Health  Service  ciystem  for  any 
medical  service  to  the  employee?" 

OPINION 

The  qLiestion  presented  here  is  "Is  there  a  liability 
for  medical  service  v/hen  no  premium  is  paid  by  the  member?" 

Under  the  Rules  and  Regulations  of  the  Health  oervice 
System  revisions  are  made  relative  to  the  membership  in 
plan  v/hen  deductions  are  not  made  from  the  payroll. 

Rules  and  Regulations  Health  Service  System,  §45 
"Suspension  of  Ilembership  of  Employees  on  Leave  l.ithout  Pay," 
requires  a  vnritten  notice  posted  via  registered  mail.   In  the 
event  the  person  notified  receives  the  mail,  he  has  fifteen 
(15)  days  in  which  to  respond  to  the  direction  to  pay  his 
premiimis  directly  to  the  Health  Service  System.   Failure  to 
respond  cejicels  membership  of  the  person  notified  and  dependents, 

Those  on  ^..'ar  Industry  Leaves,  §47,  may  continue  their 
own  membership  and,  under  certain  circiimstances,  continue  their 
dependents'  memberships.   The  premiiims  must  be  paid  in  advance. 

l-"hen  a  contribution  cannot  be  made  th-rough  a  payroll 
deduction  (Rules  and  Regulations  Health  Service  System  §48) 
the  member  must  pay  directly  to  the  Health  oervice  System. 
The  section  provides  no  service  shall  be  rendered  when  payment 
is  in  arrears. 
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Each  of  the  sections  discussed  herein  contemplates  that 
when  a  member  of  the  Health  Service  System  leaves  the  employ 
of  the  City  and  County,  either  voluntarily  or  involuntarily, 
with  the  intent  to  return  to  the  employment,  he  must  make 
premium  payments  directly  to  the  Health  Service  System,  and 
the  timely  remittance  of  such  payments  is  a  condition  precedent 
to  liability  on  the  part  of  the  Health  Service  System. 

No  periods  of  grace  are  allowed  for  an  oversight 
or  failure  to  pay  the  premiums  under  the  Rules  and  Regulations. 

Therefore,  in  ansv/er  to  your  request,  the  failure  of 
a  member  to  make  the  premium  payments  as  required  by  the  Rules 
and  Regulations  \TOuld  terminate  the  liability  of  the  Health 
Service  System  for  medical  service. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Health  Service  System 
61  Grove  Street 
San  ?rancisco  2,  California 


WJB/GEB 


MO.  1264-A 


August  Q,   1938 


»  w.i-, 


The  Honorable  George  Christopher 

Mayor  of  the  City  and  Count;y  of  San  Francisco 

200  City  Hall 

San  Francisco  2«  California 

Re  I  AppclntflMnt  of  ASS«iA>lyBan 
Caspar  W.  Weinberger  to 
Redevelopoent  Agency  of  San 
Pranolsoo 


Dear  Mayor  Christopher 1 

This  la  In  reply  to  your  verbal  request  to  be  advised 
tfhether  Caspar  Veliftarger,  presently  serving  as  As8«al>ly«an 
for  the  Twenty-flrst  Assembly  District  of  San  Francisco  and 
idiost  term  will  expire  In  January,  1939>  aay  be  appointed  as 
a  wmatoT  of  the  Redevelopment  Agency  of  the  City  and  County 
of  San  Francisco. 

Article  Tf,   Section  19  of  the  Constitution  of  the  State 
of  California  provides  as  follows: 

"No  Senator  or  Nsnber  of  Assenbly  shall, 
during  the  term  for  which  he  shall  have  been 
elected,  hold  or  accept  any  office,  trust,  or 
^q;)loyiaent  under  this  State j  provided,  that  this 
provision  shall  not  apply  to  any  office  filled 
f .  .      by  election  by  the  people." 

Nsi^ershlp  on  the  Redevelopment  Agency  of  the  City  and 
County  of  San  Franelseo  is  an  office  and  trust  under  the  State 
of  California  (Health  and  Safety  Code,  §§  33230,  33231,  33232). 

See  also  Leymel  v.  Johnson,  105  C.  A.  694,  697,  wherein 
the  court  described  a  public  office  as  follows: 
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The  Honorable  Gaoree  Christopher      -2>  August  3,  1938 

Mayor  of  the  City  and  County  , 
of  San  Franclaco 


".  .  •  a  public  office  Is  said  to  be  the 
right*  authority,  and  duty>  created  and   con- 
ferred by  law — the  tenure  of  which  Is  not 
.^MHilflM^  MMMtslonal,  or  Incidental — by  which 
fta*  a  glTwn  period  an  individual  is  vested  with 
power  to  perform  a  public  function  for  public 
benefit. 


'*The  most  essential  characteristic  of  an 
office  Is  that  the  Incumbent  In  hi  a  Indivldxaal 
capacity  Is  clothed  with  some  pajrt  of  the  sov- 
ereignty of  the  state  to  be  exercised  In  the 
Interest  of  the  public  and  required  by  law,  and 
that  the  duties  are  of  a  continuous  character  aa 
opposed  to  a  mei?e  ten^^orary  eo^loyBient « " 

See  also  Satterwhlte  v«  Oarrlaon,  3^  CA.  73^»  wherein  the 
court  held  that  a  deputy  district  attorney  was  a  holder  of  an 
"office,  tmist  or  employment  under  this  State"  and  therefore  the 
prohibition  of  Article  IV,  Section  19  of  the  Constitution  quoted 
above  was  applicable  to  a  mmbT  of  the  Legislature  who  held  the 
office  of  deputy  district  attorney  at  the  time  the  amendment  to 
said  section  became  effective. 

The  provision  of  Article  IV,  Section  19  of  the  Constitution 
prohibiting  a  mead>er  of  the  Legl8letu!*e  from  holding  or  accepting 
any  office,  trust  or  esqployment  is  effective  during  the  entire 
term  for  which  he  has  been  elected,  and  even  should  he  resign  as 
a  mimtoiv  of  the  LesislAture,  he  would  be  ineligible  for  appolnt- 

nt  until  the  expiration  of  the  term  for  which  he  had  been 
elected.    y  agfrt.  in^f  • 


»aMs«» 
aent  u 
electe 


Seat  Chenoweth  v.  Chambers,  33  C.A.  104,  at  107,  where 
the  courtT^n  reference  to  said  Article  IV,  Section  19  of  the 
Constitution,  said: 

"The  word  *term*  used  in  the  section  refers, 
we  think,  to  the  period  for  which  the  petitioner 
was  elected  and  not  merely  to  his  incumbency. 
(Rice  V,  National  City,  132  Cal.  3i>4  [64  Fac.  38OJ.) 
When  we  speak  of  the  'terra*  for  which  an  officer  has 
been  elected  we  mean  the  period  of  time  fixed  by 
statute  during  which  he  may  sez*ve  and  not  to  the 
time  he  may  happen  to  serve." 

You  are  therefore  advised  that  Asswriblyman  Caspar  W. 
Weinberger  may  not  be  appointed  as  a  member  of  the  Redevelopment 


A-J^e^r  .ovi 


Set- 


•tivs,-    k'na   LnsJ»ij-iii    ^\-tuB  XSSI    tX'^-'^Ciii'ilW    «#a3^': 


,+1    *l«ijr;"»        \i'.-.;.;      ^1' 


-^ 


a. 


4  m& 


jitoii" 


.•^J .  > '■ '^ 'S"";    ??>©?. 


.  ,-.>rt©cfti 
•fftoXllo  ria 


fwni 


.on  9^- 


ita  fi**tf 


•W 


:tnor:' 


K   12S4-A 

OFluio:. 

The  Honorable  Oeorge  Christopher    -3-      AiAugvuit  8,  1938 
Niyor  of  the  City  and  County 
of  San  Francisco 

Agency  until  after  the  completion  of  his  tenn  aa  Aaaendslyman; 
and  even  should  Assemblyman  Weinberger  x^sign  as  an  Asaenblynan* 
prior  to  conipletion  of  his  teni,  he  will  be  ineligible  for  ap* 
pointment  as  a  aeitber  of  the  Redevelopaient  Agency  until  the 
ejqpiration  of  the  tern  for  imich  he  had  been  elected. 

Gentlemen:  Yours  very  truly, 

DION  R.  HOLM 
Whether  City  Attorney 

of  Super-,' l:-""  19, 

LAWKB19CB  S.   HANA 

Chief  Deputy  City  Attorney 

^  San 

suri'icic.i^,  as  to  I'oi'r.i. 

opt;      .: 

See  also:  Carter  v.  Committee  on  Qualifications 

of  Judicial  Appointments,  14  C.  gj  17^;  '"^^  ^^ 
jnqnjry     holding  the  constitutional  section  <2uoted         ' 
above  inapplicable  to  the  appointment  of 
a  Justice  of  the  Supreme  Court,  the  latter       *^P 
being  an  elective  office. 

also I  17  Qps.  Cal.  Atty.  Gen.  169 j 

9  Qps*  Cal.  Atty.  Pen.  277.   iiy  suorait. 


City  >v     .y 


'o:   San  Franclspo  Hruslrur  Authority 
440  Turk 
San  Franc  la 


'JB 


A-t-r^ 


9tnv--  *  iMJUfifuf.  iiffi  »gio»P  sttlrtwfem  ftfff 


tfflwff:.^ a.uiiiL^  9sjgm^  inJM  )e  floX#«JUpM  ttft  Tst^e  £Mav  ^niM^a 
«ni  «HP  nvmmjMI  MMl(£lhnMLRil  a  msv*  boa 


.J,  .,.  .( 


i-afwor  alA  iMB 


.4    OdC 


OPINION  NO.  1285 
August  12,  1958 


SUBJECT:   VALIDITY  AND  PIEGULARITY  OP  ADOPTION  OF  RESOLUTION 
NO.  18151  (SERIES  OF  1939),  APPROVING  CHANGE  OF 
LOCATION  OF  LOW-RENT  HOUSING  UNITS  OP  THE  HOUSING 
AUTHORITY  OF  THE  CITY  AND  COUl^TY  OF  SAN  FRANCISCO 
AND  APPROVING  SELECTION  OP  ADDITIONAL  SITES  FOR 
DEVELOPMENT  OF  PROJECT  CAL  I-I8  (?)  A,  B,  AND  C,  AKTD 
APPROVING  SAID  PROJECT 

Gentlemen: 

This  will  acl<nowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  I8151  (Series  of  1939),  adopted  by  the  Board 
of  Supervisors  at  its  meeting  of  August  19,  1957,  and  approved  by 
the  Mayor  on  August  21,  1957,  approving  change  of  location  of  low- 
rent  housing  units  of  the  Housing  Authority  of  the  City  and  County 
of  San  Francisco  and  approving  selection  of  additional  sites  for 
development  of  Project  CAL  I-I8  (7)  A,  B,  and  C,  and  approving  said 
project,  was  validly  adopted  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  and  whether  such  resolution  is  legally 
sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  I  advise  you  that  Resolution  No.  1815I  (Series  of  1939) 
entitled  "RESOLUTION  APPROVING  CHANGE  OF  LOCATION  OF  LOW-RENT 
HOUSING  UNITS  OF  THE  HOUSING  AUTHORITY  OF  THE  CITY  AND  COUOTY  OF 
SAN  FRANCISCO  AND  APPROVING  SELECTION  OF  ADDITIONAL  SITES  FOR 
DEVELOPMENT  OF  PROJECT  CAL  I-I8  (7)  A,  B,  AND  C,  AND  APPROVING  SAID 
PROJECT"  was  validly  adopted  by  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco  and  is  legally  sufficient  as  to  form. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  San  Francisco  Housing  Authority 
440  Turk  Street 
San  Francisco  2,  California 
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OPINION  NO.  1286 
August  13.  1958 


SUBJECT:   HEALTH  SERVICE  SYSTEM:  STATUS  OP  EXEMPT  MEMBERS  OP 
HEALTH  SERVICE  SYSTEM. 

Gentlemen: 

Your  request  for  opinion  on  the  above  subject  is  as 
follows : 

REQUEST 

"The  question  arose  as  to  the  status  of  certain  employ- 
ees ana  their  relationship  to  the  Health  Service  System^ 
consequently  I  would  like  your  opinion  on  the  following 
question. 

"Does  the  Health  Service  System  have  any  obligation  to 
any  person  who  has  been  exempted  therefrom  either  by  charter 
or  by  an  action  of  the  Health  Service  Boards  and>  conversely, 
does  the  employee  who  has  been  exempted  owe  any  obligation 
to  the  Health  Service  System?" 

OPINION 

Charter  section  172. 1  provides  the  methods  and  reasons  by 
which  an  employee  who  is  a  member  of  the  Retirement  System,  may  be 
exempt  from  the  Health  Service  System.   In  short,  they  are:  religious 
belief,  salary  classification,  or  other  adequate  medical  care. 

The  word  "exempt"  is  defined  by  Webster  as  "to  free  from  a 
rule  or  obligation  which  others  must  observe,  excuse,  release."  The 
interpretation  of  the  same  word  by  the  courts  has  been  to  relieve, 
discharge,  waive  or  relieve  from  responsibility.  (Davidson  v.  Jenks, 
48  NYS  2d  586,  588;  Jones  v.  VJells  Fargo  Co.,  l45  NYS  bOl,  Maine  V/ater 
Co.  V.  City  of  V^aterville  ^ Maine),  43  A.  '630.    833;  In  re  Sowers, 
bO  N.C.  384,  386.)  

Consequently  any  employee  who  is  a  member  of  the  Retirement 
System,  and  "exempt"  from  the  Health  Service  System,  would  have  no 
obligations  toward  the  Health  Service  System,  nor  would  the  Health 
Service  System  have  any  liability  to  the  exempted  person  as  long  as 
the  exemption  was  valid  and  in  full  force  and  effect. 

Respectfully  submitted, 

o   T4-U  o    •    o   ^  I^ION  R.  HOLM 

To:  Health  Service  System  City  Attorney 

61  Grove  Street 
San  Francisco  2,  California 
Attention  Mr.  Henry  L.  McKenzie 

Member,  Board  of  Directors 
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OlMKLsslon  (M  Equal 

liq;>loyiMnt  Oupoz^tunity 
August  13 >  1933 


VadT  th9M9  dlroumatanots  unlMs  th«  OraBlMlon  has 
dst«rmin«<S  that  a  naeassity  exists  for  conslasrlng  other  persons 
than  residents  of  the  City  and  County  of  San  Pr«ncisoo«  this 
requireosnt  is  oontrollinc^.  It  follows «  therefore,  that  Mr.  Hsiry 
C.  Xiuncan  is  inelii^l^le  for  consideration  on  this  ground.  In  the 
al>sence  of  flxiding  of  neoessity  justifying  a  vaiver  wltiiin  the 
asaning  of  the  ordinance >  it  is  inraaterlal  that  Mr.  iXtncan  is 
willing  to  take  iip  residence  in  Sat^  Pi-ancisco  forthwith  should 
he  be  appointed,  since  the  ordinance  requires  at  least  one  year's 
residence. 

Section  16^.2  of  the  Omrter  provides  that  all  offleMt 
and  employees  of  the  City  boO.   County,  except  as  otherwise  provided 
in  the  Charter,  shall  be  raSBibers  of  Uie  San  Pranoisoo  Retirement 
System.  It  is,  timvfor^,   implicit  in  the  Charter  that  an^  such 
prespeetive  officer  or  employee  shall  be  eligible  for  enrollment 
in  the  San  9x<aaoiace  Retirement  System.  Under  the  provisions  of 
both  the  Charter  and  the  San  Francisco  Municipal  Code,  which  would 
apply  to  the  position  of  Executive  Director,  any  person  holding 
that  office  would  have  to  retire  at  the  a^a  of  6^.  It  follows 
therefore,  that  because  of  the  Charter  provision  and  the  ordinanoes 
of  the  City  and  County  of  San  ?ranoisco  establishing  the  City 'and 
County  Retirement  System  and  settii^  forth  the  qjualifioations  for 
enrollment  therein,  that  Hr*  Harry  C.  Dunean  is  inelijsible  for 
appointment  to  the  position  of  Executive  Director  Inaamuoh  aa  he 
does  not  qualify  for  enrollm«tlt  in  tM>  Hetireroent  System. 


Tne 


icn  a.1 


Tours  truly, 

DION  R.  liQIil 
City  Attorney 


^o'  ^  UMnOKOL  A.  MAMA 

Chief  Deputy  City  Attorney 
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OPINION  NO.  1287 
August  25,  1958 


SUBJECT:  LEGALITY  OP  JOINT  PO'^^fERS  AGREEMENT  WHEREBY  SAN  FRANCISCO 
UNIFIED  SCHOOL  DISTRICT  AND  OTHER  SCHOOL  DISTRICTS  WILL 
CONTRACT  WITH  STANFORD  RESEARCH  INSTITUTE  FOR  A  STUDY  ON 
ECONOMIC  FEASIBILITY  OF  DE^/ELOPING  LOCAL  SOURCES  OF 
ADDITIONAL  PUBLIC  FUNDS  FOR  SCHOOL  PURPOSES 


Dear  Sir: 
follows: 


You  have  requestecJ  an  opinion  of  the  City  Attorney  as 

REQUEST 


"I  am  enclosing  the  following  documents  for  return 
to  this  office: 

1.  Joint  Powers  Agreement 

2.  Agreement  with  Stanford  Research  Institute 

3.  Informal  letter  view  of  the  Attorney  General 
dated  August  4,  1958 

"Reference  is  hereby  made  to  Attorney  General's 
Opinion  9-AG-151. 

"I  am  unable  to  find  any  authority  for  these  agree- 
ments.  Can  you  help  me?" 

OPINION 

The  above  mentioned  enclosures  are  rather  long  and  I 
believe  it  will  suffice  if  I  merely  summarize  them.   They  involve 
a  proposal  in  which  the  San  Francisco,  Oakland j  Los  Angeles,  Long 
Beach  and  San  Diego  Unified  School  Districts  seek  jointly  to  engage 
the  Stanford  Research  Institute  as  an  expert  to  conduct  a  compre- 
hensive financial  study  geared  to  the  following  stated  purposes: 

"1.   Estimation  will  be  made  of  the  total  number 
of  students  to  be  served  by  the  public 
schools  and  the  total  costs  of  public 
school  education  by  major  budgetary  class- 
ifications, for  the  five  school  districts, 
by  year  for  the  period  I959-I969.   Like 
analyses  will  be  made  with  respect  to  the 
state  of  California  as  a  whole  only  to  the 
extent  that  such  analyses  are  necessary 
for  completion  of  the  proposed  research 
relating  to  the  five  districts. 
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"2.  Estimation  will  be  made  for  the  1959-1969  period 
of  the  portion  of  the  total  costs  in  item  1  that 
may  reasonably  be  expected  to  be  met  from  local 
property  taxes  and  other  existing  sources  of  local 
revenue  used  for  public  education^  taking  into 
account  patterns  and  expected  trends  in  assessed 
valuations  of  property  and  property  tax  rates,  as 
well  as  the  total  estimated  requirements  for  non- 
school  public  expenditures  on  functions  supported 
by  local  revenues . 

"3.  Evaluation  will  be  made  of  the  economic  feasibil- 
ity of  developing  other  local  sources  of  additional 
public  funds  to  provide  the  requisite  financial  sup- 
port for  public  schools  estimated  not  to  be  avail- 
able from  existing  local  revenue  sources  including 
local  property  taxes,  or  from  state  subventions. 
This  evaluation  will  take  into  account  the  probable 
financial  productivity  of  new  local  taxes  and  their 
effects  on  the  equity  of  distribution  of  the  tax 
burden  for  the  support  of  public  schools. 

"4.  Estimation  will  be  made  of  the  probable  availabil- 
ity of  state-collected  taxes  over  the  coming  decade 
for  remission  to  communities  to  provide  the  finan- 
cial support  for  public  schools  that  may  not  be 
reasonably  available  from  local  property  taxes  or 
other  local  sources  of  public  funds  for  this  pur- 
pose.  This  study  must  take  into  account  the  expected 
future  pattern  of  expenditures  by  the  state  govern- 
ment on  public  functions  and  estimated  revenue  pro- 
ductivity of  the  existing  tax  structure  of  the  state. 
This  study  must  have  due  regard  for  the  problems  of 
equity  inherent  in:   (a)  the  distribution  of  the 
tax  bux-'den  among  taxpayer  and  Income  groups  in  the 
state  for  the  support  of  public  schools  and  (b)  the 
distribution  of  state  subventions  among  school 
districts. 

"5.   Summary  evaluation  will  be  made  of  alternative  plans 
of  providing  for  the  projected  future  costs  of  the 
public  schools  of  California  over  the  1959-1969  per- 
iod, taking  into  account  the  limits  of  taxable 
capacity  of  the  population  within  the  framework  of 
expected  economic  growth  and  the  necessity  of  attain- 
ing maximum  possible  equity  in  the  distribution  of 
the  tax  burden  consistent  with  the  provision  of  the 
total  public  revenue  required  for  schools  and  other 
public  functions . " 
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The  authority  under  which  the  school  districts  seek  to 
act  is  Section  53060  of  the  Government  Code  which  reads  as  follows: 

"§  53060.   Special  services  and  advice 

"The  legislative  body  of  any  public  or  municipal 
corporation  or  district  may  contract  with  and  employ 
any  persons  for  the  furnishing  to  the  corporation  or 
district  special  services  and  advice  in  financial, 
economic,  accounting,  engineering,  legal,  or  admini- 
strative matters  if  such  persons  are  specially  trained 
and  experienced  and  competent  to  perform  the  special 
services  required. 

"The  legislative  body  of  the  corporation  or  dis- 
trict may  pay  from  any  available  funds  such  compensa- 
tion to  such  persons  as  it  deems  proper  for  the  services 
rendered . " 

The  informal  letter  from  the  Attorney  General  includes  the 
following: 

"While  this  office  is  not  fully  satisfied  as  to 
the  authority  of  the  respective  school  districts  to  enter 
into  the  contract  in  question,  we  are,  nevertheless,  of 
the  view  that  such  contract  would  probably  be  sustained 
by  the  courts  against  an  attack  for  invalidity." 

After  reading  the  case  law  which  has  developed  on  this  sub- 
ject, I  am  inclined  toward  the  view  that  with  the  possible  exception 
of  items  1  and  2  the  above  enumerated  purposes  do  not  fall  within  the 
authority  granted  by  said  Section  53060  of  the  Government  Code, 
especially  purposes  enumerated  as  items  3  and  5. 

School  districts  have  only  such  powers  as  the  statutory  law 
expressly  enumerates  in  their  favor,  and  such  implied  powers  as  are 
necessary  to  the  exercise  of  those  expressly  enumerated  powers. 
(Pasadena  School  District  v.  Pasadena,  I66  Cal .  7;  Harris  v .  Gibbins , 
114  Cal.  4ia,  422;  Modoc  County  v.  Spencer,  103  Cal.  498.)   Section 
53060  of  the  Government  Code  really  creates  no  enlargement  of  school 
district  powers,  but  merely  spells  out  a  category  or  type  of  contract- 
ing power  which  such  districts  maj'-  exercise  within  the  scope  of  their 
limited  statutory  duties  and  powers  otherwise  expressly  enumerated  or 
impliedly  granted.   It  may  not  be  employed  as  authority  to  exercise 
a  power  which  is  exclusively  the  power  and  duty  of  another  agency  of 
the  government.   The  Attorney  General's  Opinion  (9  Ops.  Cal.  Atty. 
Gen.  151)  cited  in  your  request  supports  such  a  limitation.   In  that 
opinion  it  is  stated  at  page  I5I  as  follows: 
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"School  boards  are  decidedly  limited  in  their  powers. 
Including  their  right  to  spend  public  moneys  under  their 
care.   In  factj  'school  districts  are  quasi  municipal  corp- 
orations of  the  most  limited  power  known  to  the  law. '  Pasa- 
dena School  District  v.  Pasadena,  166  Cal.  7.  Unless  there 
can  be  found  authority  either  directly  or  by  necessary  impli- 
cation to  make  the  expenditure,  the  power  does  not  exist." 

See  also  Attorney  General's  Opinion,  32  Ops.  Cal.  Atty.  Gen.  3,  where 
it  is  stated  at  page  5: 

"Although  governmental  officials  may  exercise  such 
additional  powers  as  are  necessary  for  the  administration 
of  powers  expressly  granted  by  a  statute,  where  the  statute 
creating  a  governmental  agency  fairly  sets  forth  its  powers 
and  functions,  the  well  established  rule  of  statutory  con- 
struction is  that  its  powers  and  functions  are  limited  to 
those  expressly  set  forth  exclusive  of  all  others.   See 
Shelby  v.  Southern  Pacific  Co.  (1945),  68  Cal.  App.  2d, 
594,  599."" 

Study  of  the  duties  imposed  by  the  State  Education  Code 
fails  to  reveal  any  responsibility  vested  in  local  school  districts 
for  developing  local  sources  of  revenue  for  school  purposes.  That 
is  a  power  and  duty  exclusively  within  the  control  of  the  Board  of 
Supervisors  on  the  local  level  and  of  the  State  Legislature  on  the 
state  level.   Inasmuch  as  the  purposes  set  forth  in  said  proposed 
agreements  contemplate  a  comprehensive  study  invading  this  exclusive 
power  vested  in  said  local  and  state  legislative  bodies,  I  am  con- 
strained to  hold  that  the  purposes  enumerated  in  said  agreements  as 
set  forth  above  go  beyond  the  power  of  the  San  Francisco  Unified 
School  Districts  to  expend  the  public  funds  committed  to  its  trust. 

You  are  so  advised. 

Respectfully  submitted^ 


DION  R.  HOLM 
City  Attorney 
To:   Mr.  Harry  D.  Ross 

Controller 

City  and  County  of  San  Francisco 

Room  109,  City  Hall 

San  Francisco  2 
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OPIIJION   NO.    12b8 
August   29,    1958 


SUBJECT:  HEALTH  SERVICL  SYSTEM,  BIDS  Oil  MJOR  MEDICAL  INSURANCE, 
WHETHER  TO  BE  SECURED  BY  HEALTH  SERVICE  SYSTK  OR  UIJDER 
PROCEDURE   SET   FORTH   IN   CHARTER  SECTIOi'lS   66  AKD   69 

Gentlemen: 

lie  have  your  request  for   opinion  as  follows: 

REQUEST 

"The  Health  Service  Board  has  under  consider- 
ation a  plan  or  plans  for  Major  Medical  (so  called 
' Catastrophic' ) insurance  for  its  members. 

"Your   Opinion   is   requested  as   to  vjhether   the 
Health  Service   Board  may   of   itself  put   out   for  bid 
any  proposed  plan  or  plans   for   such  iiajor  Medical 
care   benefits   or  whether  the   bidding  procedure   shall 
be   conducted   as    outlined  \ander  Charter   Provision, 
Sections   68  and  89." 

OPINION 

Vjhen  two  parts  of  a  lefe,i3lative  act  require  interpreta- 
tion certain  rules  are  applied. 

The  whole  act  must  be  construed  and  effect  ^iven  to  all 
parts. 

Gallagher  v.  Foerst, 


■Latsner  v»  joersT^, 

128  C.A.  14-^6;  17  P.  2d  1065 


However  when  there  are  explicit  words  used  the 2-  will  govern  the 
general  words. 

State  V.  Listman, 

157  Wash.  229;  268  p  913 

Where  the  general  provisions  of  a  charter  are  followed 
by  particular  provisions  the  general  provisions  are  limited  and 
restricted  by  the  particular  provisions. 

Hartford  Ace,  k   Indemnity  v.  City  of  Tulare 
30  C.  2d  632;  186  p.  2d  l2l 

State  V.  Barrett, 

352  Mo.  1076;  180  SV«  2d  730 
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lihere  two  sections  of  a  charter  are  In  apparent  conflict, 
they  should  be  construed  to  give  effect  to  both, 

Carey  v.  Retirement  Board  of  b. P , , 
131  C.A.  2d'*739;  281  P.  2d  23" 

but  If  they  are  irreconcilably in  conflict,  the  one  which  is  later 
In  position  controls  the  earlier,  even  If  both  were  enacted  at 
the  same  time . 

Hartford  Ace,  k   Indemnity  Co.  v.  Cit^  of  Tulare, 
30  C.  2d  832;  Itib  P.  Z^T^ 

In  the  present  charter,  sections  88  and  89  set  out  the 
procedure  to  be  followed  for  the  purchase  of  items  or  contractual 
services  for  the  several  departments  of  the  city  and  county, 

A  later  charter  section,  both  in  position  and  in  time, 
provides  certain  powers  and  duties  to  be  performed  by  the  Health 
Service  Board,  among  which  is: 


"(d)  To  put  said  plans  into  effect  and 
through  its  medical  director  to  conduct  and 
administer  the  same  and,  for  all  or  any  of 
said  purposes,  to  contract  therefor  and  use 
the  funds  of  the  system. 

"(e)  .  .  ." 

(Charter  Section  172.1,8,  Emphasis  added) 

It  must  be  conceded  that  for  all  general  purposes  that 
the  Charter  sections  88  et  seq.  will  control  the  purchasing  in 
the  City  and  County  of  San  Francisco.   However,  the  Charter 
Section  172.1,8  is  a  specific  ^rant  of  power  to  the  Health  Service 
Board  and  must  control  the  general.   Not  only  is  Section  172.1,8 
later  in  position,  but  is  later  in  time. 

To  allow  the  Health  Service  board  to  contract  for  a 
plan  or  plans  for  furnishing  health  benefits  or  service,  without 
using  the  facilities  of  the  Purchasing  Department,  will  ^ive  full 
force  and  effect  to  both  the  Purchasing  function  and  the  Health 
Service  fvmction. 

Previous  to  the  amendment  of  Section  172,1  et  seq,  in 
1958  the  Health  Service  System  operated  under  Section  172.1  et  seq. 
adopted  in  1937,  and  the  Health  Service  Lo£.rd  contracted  for 
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several  plana  under  the  same  specific  words  without  the  benefit 
of  the  Purchaser. 

It  is  my  opinion  the  Health  Service  Board  has  the 
pox-Jer  to  contract  for  medical  plans  without  followint-  the 
procedure  in  Charter  Sections  88  and  b9. 

Respectfully  submitted. 


DION  R.  HOLll 
City  Attorney 


TO:   Health  Service  System 
6l  Grove  Street 

Attn:   Walter  E.  Hook,M,D, 
Fiedical  Director 


yJB/GEB 


t- 


Mo.  12b8-A 


September  4,  1958 


ELLIS  D.  SOX«  N.D.,  Director 
DepartBient  of  Public  Health 
101  Grove  Street 
San  Franciaco  2 

SimjECTs   ANEItDHENTS  TO  SECTION  484  (c)  AND 

SECTION  489(a)  OP  CHAPTER  V,  PART  II 
OP  THE  MUNICIPAL  CODE,  RELATIVE  TO 
REGULATING  DAIRIES  AND  MILK 

Dear  Sirs 

Tou  have  asked  thla  office  to  consider  the  legal  aspects  of 
proposed  ajBendments  to  sections  4d4(c);  4d9(a),  4891^)  cuid  4d9(e) 
of  the  Health  Code. 

Generally  speaking^  a  local  government  nay  enact  laws  for  the 
safeguarding  of  health,  provided  that  such  ordinances  do  not  conflict 
with  pre«existlng  state  law.  As  stated  in  Natural  Milk  Producers 
Association  v.  City  and  County  of  San  Francisco,  20  Cal.  2d  101,  109, 
".  .  .it  has  long  been  the  established  general  rule,  in  determining 
whether  a  conflict  exists  between  a  general  and  local  law,  that  whex*e 
the  Legislature  has  assumed  to  regulate  a  given  course  of  conduct  by 
prohibitory  enactJimts,  a  municipal  corporation  with  subordinate  power 
to  act  in  the  matter  may  make  such  additional  regulations  in  aid  and 
furtherance  of  the  purpose  of  the  general  law  as  may  seem  appropriate 
to  the  necessities  of  the  particular  locality  and  which  are  not  in 
themselves  unreasonable."  And  California  Jurisprudence,  2d  Ed.,  Vol. 
31,  at  page  126,  sayss 

"519.  Conflict  with  Qm  eral  Law.  —  Bie  only  limita- 
tion on  the  exercise  of  the  police  power  conferred  on 
cities,  towns,  and  counties  is  that  regulations  made  by 
them  may  not  be  in  conflict  with  general  laws.  If  there  is 
no  such  conflict,  local  licensing  regulations  are  binding 
on  all  inhabitants  of  the  city  or  county  for  which  they  are 
established  on  all  of  the  subjects  to  which  they  relate  and 
which  legitimately  come  within  the  scope  of  the  power  vested 
by  the  constitution.  Ihere  may  be  different  regiaations 
without  a  conflict,  ^us,  an  ordinance  is  not  inconsistent 
with  general  law  merely  because  it  makes  another  and  differ- 
ent regiaation  for  the  sale  of  an  article  than  that  provided 
by  state  law,  where  there  is  no  direct  conflict  between  its 
terms  and  the  provisions  of  the  state  law.   ..." 


o.tI'xr 
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The  proposed  aaendment to  section  484(c)  extends  the  terms  of 
the  enactment  to  shippers,  sellers  and  distributors  of  milk  or  milk 
products  In  San  Francisco.  This  is  not  an  unreasonable  requirement  of 
those  permitted  to  do  business  in  the  area,  and  presents  no  conflict  with 
existing  state  law:  on  the  contrary,  support  for  its  requirement  may  be 
found  in  sections  440  and  44?  of  the  Agricultural  Code,  which  require 
compilation  and  publication  of  statistics  relative  to  dairies  and  milk 
products,  and  give  authority  to  the  representative  of  the  authorized  milk 
inspection  services  (the  San  Francisco  Department  of  Public  Health)  to 
enforce  such  provisions.  Moreover,  section  476  of  the  Agricultural  Code 
expressly  subjects  the  selling  of  milk  products  within  any  area  to  the 
terms  and  conditions  imposed  by  local  ordinances  as  well  as  to  the 
requirements  of  state  law.  It  is  therefore  within  the  proper  authority 
of  the  City  and  County  of  San  Francisco  to  require  any  act  necessary  to 
obtain  essential  information  for  health  controls,  and  it  is  a  reasonable 
requirement  that  persons  selling  or  distributing  milk  in  San  Francisco 
submit  true  and  correct  statistics  necessary  to  this  piu^pose. 

The  additions  to  section  489(a)  are  intended  to  bring  the  local 
ordinance  within  the  expression  of  section  501(e)  of  the  Agricultural 
Code,  requiring  an  equitable  proportioning  of  any  fee  charged  for  dairy 
farm  inspection  where  more  than  one  processor  receives  milk  from  such 
producer.  The  provisions  of  this  ordinance,  prior  to  the  presently- 
proposed  amendment,  were  of  necessity  always  subject  to  ^^^  g«|«^»^, 
state  law  relating  to  the  subject,  and  any  interpretation  of  the  ordi- 
nance would  require  an  adherence  to  the  terms  of  section  501  of  the 
Agricultural  Code.  This  being  so,  and  the  amendment  relating  to  services 
in  continuous  performance  since  the  original  enactment,  the  terms  of  the 
amendment  are  co-extensive  with  the  ordinance  it  augments,  and  need  not 
be  made  specifically  retroactive;  the  amendtoent  merely  exprea&eB   the 
original  and  existing  meaning  and  Intent. 

It  is  suggested,  as  a  measure  of  clarity,  that  the  suggested 
•mendaient  be  changed  to  read  as  follows: 

"provided  that  when  milk  or  milk  products  are  received  for 
a  period  less  than  a  calendar  month,  the  rate  shall  be  one- 
thirtieth  (1/30)  of  the  monthly  rate  for  each  day  on  which 
milk  or  milk  products  were  so  received  during  that  period, 
and  provided  further  that  the  full  monthly  fee  shall  be 
paid  for  the  calendar  month  in  which  such  dairy  farm  quali- 
fied for  and  coomwnced  producing  market  milk  and  milk  prod- 
ucts, and  further  that  a  full  month's  fee  shall  be  paid 
for  any  dairy  farm  from  which  milk  is  received  for  less  than 
a  calendar  month  when  no  other  owner  or  operator  is  charge- 
able for  any  part  of  such  fee." 

Section  489(d)  is  amended  by  the  addition  of  the  word  "fl^fij"  in 
order  to  clarify  the  existing  intent  that  the  section  ^ply  to  fluid 
imitation  milk  as  well  as  to  fluid  imitation  milk  products;  this  in  no 
way  changes  or  affects  the  application  of  the  ordinance. 
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Section  469(e)  Is  proposed  to  be  added  to  the  existing  regulations 
and  provides  for  a  $5.00  yearly  fee  to  be  paid  by  retailers  of  fliiid 
Market  milk  and  milk  products  doing  business  In  San  Francisco.  This  is 
a  reasonable  and  necessary  requirement  to  cover  costs  of  inspectional 
services  at  the  retailer^s  business  pi^emises.  Under  the  provisions  of 
Agrlcultiiral  Code  section  460  and  nuniolpal  Code  section  48l(b)4  Grade  A 
pasteiirized  milk  must  not  contain  bacterial  content  "in  excess  of 
15,000  per  raillliter''  at  the  time  of  delivery  to  the  consiascr.  Section 
462  of  the  Agricultural  Code  requires  that  lUtrket  milk  and  milk  products 
be  maintained  on  the  retailer's  premises  at  a  teaperatiire  of  30  degrees 
Fahx:>enhelt  or  below  until  delivered  to  the  consumer.  The  City  and  County 
of  San  Francisco  is  authorized  to  provide  milk  inspection  service  for  the 
state  in  this  area,  and  as  agent  of  the  state  is  charged  with  the  duty 
of  enforcing  the  provisions  of  state  law.  The   inspection  of  retail  out- 
lets for  market  milk  Is  necessary  to  Insure  continued  maintenance  of 
proper  health  safeguards  until  time  of  delivery  to  the  consumer.  It  is 
a  reasonable  regulation  to  charge  a  fee  for  this  service. 

X  am  of  the  opinion  that  each  of  the  pz*oposed  amendments  is  a 
reasonable  and  valid  exercise  of  municipal  power  In  this  field. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 

PJD/OIW 


OPINION  NO.  1289 
September  16,  1958 


SUBJECT:  REFUND  OP  SAN  FRANCISCO  PURCHASE  TAX  PAID  ON  SALES 
MADE  BY  THE  EMPORIUM  AND  DELIVERED  TO  CUSTOMERS  IN 
ALAMEDA,  CONTRA  COSTA  AND  SANTA  CLARA  COUNTRIES 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"On  February  25,  1958,  the  Emporium  applied  for 
a  refund  of  $5,185.02  which  they  were  required  to  pay 
to  the  State  Board  of  Equalization,  after  an  audit  by 
the  State  Board  of  Equalization,  as  local  use  tax  due 
on  sales  made  from  the  Emporium  and  delivered  to  custom- 
ers in  Alameda,  Contra  Costa  and  Santa  Clara  counties  on 
which  sales  the  San  Francisco  Purchase  Tax  had  been  paid 
by  the  Emporium. 

"The  Tax  Collector's  office  had  the  required  audit 
made  and  verified  such  payments  in  the  amount  of 
$4,420.98. 

"However,  since  under  these  circumstances  the  refund 
claim  does  not  precisely  meet  the  refund  provisions  of 
Section  I8  (3)  of  the  San  Francisco  Purchase  and  Use  Tax 
Ordinance,  the  Board  of  Review,  at  its  meeting  this  date, 
moved  that  you  be  requested  to  render  an  opinion  as  to 
whether  or  not  we  can  legally  comply  with  the  Emporium's 
request." 

OPINION 

The  City  and  County  of  San  Francisco  imposes  an  excise  tax 
on  the  retail  purchase  or  sale  of  tangible  personal  property  from  a 
retailer's  place  of  business  in  this  City  and  County  irrespective  of 
the  place  of  delivery  of  the  property  within  the  State  of  Califor- 
nia. (Section  6,  Purchase  and  Use  Tax  Ordinance,  No.  4537,  Series  of 
1939.)  A  duty  of  collecting  the  purchase  tax  is  inposed  upon  each 
San  Francisco  retailer  making  retail  sales,  to  the  extent  such  sales 
are  not  exempt  under  Section  I8  of  the  tax  ordinance.   (Section  17, 
Purchase  and  Use  Tax  Ordinance . ) 

The  law  further  provides  that  whenever  the  amount  of  any 
tax  has  been  erroneously  or  illegally  collected  or  received  by  the 
City  and  County  under  this  ordinance,  such  tax  may  be  refunded  upon 
the  filing  of  a  verified  claim.  (Section  53^  Purchase  and  Use  Tax 
Ordinance . ) 
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It  is  clear  that  there  has  been  no  erroneous  or  Illegal 
collection  of  San  Francisco  purchase  tax,  nor  erroneous  or  illegal 
receipt  of  such  tax  by  the  Tax  Collector,  in  the  Instant  case. 
Paragraph  3,  section  I8,  Purchase  and  Use  Tax  Ordinance,  as  promul- 
gated into  rule  form  by  the  Tax  Collector,  provides: 

"Effective  December  1,  1956,  to  June  30,  1958  Sec- 
tion 18(3)  exempts  purchases  from  San  Francisco  Purchase 
Tax  provided  the  first  and  either  the  second  or  third  con- 
ditions exist: 

"(1)  The  tangible  personal  property  purchased  is 
shipped  or  delivered  by  the  retailer  to  a 
county  where  such  purchase  is  subject  to  a 
state  administered  local  use  tax,  and 

"(2)  Such  tax  is  collected  by  the  retailer,  or 

"(3)  A  certificate  of  intent  to  pay  such  tax  is 
submitted  by  a  purchaser  who  holds  a  valid 
California  Sales  or  Use  Tax  Permit." 

Circumstances  related  in  your  request  for  opinion  demon- 
strate that  while  there  has  been  compliance  with  the  first  condi- 
tion of  exemption,  there  has  been  no  fulfillment  of  either  the  second 
or  third  prerequisites.   San  Francisco  purchase  tax  was  lawfully 
collected  and  lawfully  paid  by  The  Emporium  on  sales  which  might 
have  been,  but  in  fact  were  not,  negotiated  as  exempt  from  such  tax. 

It  is  the  generally  accepted  rule  that  tax  exemption  pro- 
visions are  to  be  strictly  construed  in  the  interest  of  the  public. 
(Pacific  Company  v.  Johnson,  285  U.S.  480,  76  L.Ed.  893,  52  S.Ct.424, 
affirming  212  Cal.  14«,  29b  Pac.  489.)   Section  18,  paragraph  3, 
additionally  providing  for  the  refund  of  lawfully  collected  purchase 
tax  in  the  event  that  the  purchaser  is  twice  assessed  for  local 
excises,  is  not  to  be  extended  to  authorize  purchase  tax  refund 
to  retailers. 


"^•y'^  ct 


•   YO  rtn-.'i   diy" 


Hi  of 
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You  are  accordingly  advised  that  The  Emporium's  claim 
for  refund  of  San  Francisco  purchase  tax  may  not  legally  be 
allowed . 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Chester  R.  MacPhee 

Chairman,  San  Francisco  Purchase 

and  Use  Tax  Board  of  Review 
289  City  Hall 
San  Francisco  2,  California 


OIW/TJB 


OPINION  NO.  1290 
September  17,  1958 

SUBJECT:  HE   YOUNG  hTISLTOi,  LBASL  OF  TOV/LR  SECTION. 
Dear  3irJ 

V/e  are  in  receipt  of  your  request  for  opinion  as 


follows: 


R  E  Q  U  E  S  0! 


"I  am  directed  by  the  Executive  Committee  of  the 
Board  of  Trustees  of  this  iiuseum  to  gain  your  opinions 
upcm  the  follov/ing  matter. 

"Eor  a  considerable  niimber  of  years  v;e  have 
requested  fimds  for  the  rehabilitation  of  the  'Tov/er' 
section  of  this  building  together  v/ith  the  installation 
of  an  elevator  but  such  requests  have  not  met  with 
success. 

"In  the  desire  to  augment  our  appropriated  funds 
we  are  considering  the  possibility  of  leasing  the  Tower 
conditional  upon  the  Lessee  being  approved  by  the  Board 
of  Trustees  and  acceptable  to  the  Board  of  Supervisors. 

"(l)   That  such  Lessee  provide  the  funds  necessary  for 
the  rehabilitation  of  the  Tower  and  installation  of  an 
elevator  and  additional  floors  and  that  all  plans  be 
approved  by  the  City  ^chitect. 

"That  the  Lessee  be  granted  the  right  to  conduct 
business  for  profit  but  such  business  to  be  not  incon- 
sistent with  the  Iiuseum 's  fvmctions. 

"(2)   That  an  agreed  percentage  of  the  next  annual 
profit  be  paid  to  the  iiuseum  to  be  disbursed  in  such 
manner  as  tlie  Board  of  Trustees  ma^''  direct  but  in 
arrangement  and  agreement  by  the  Board  of  Supervisors. 

"ilay  v;e  request  that  you  give  us  your  opinion  as 
to  v/hat  legal  obstacles  -  if  any  -  there  are  pursuant 
to  such  aforementioned  tentative  plans  and,  if  tliere  be 
any,  how  they  may  be  surmoxinted," 
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0  P  I  n  I__0  J 

Answer  to  Question  1, 

The  contemplated  leasing  of  the  tov;er  of  the  De  Yo\uig 
Museum  to  a  lessee  who,  as  a  condition  of  his  lease,  would 
rehabilitate  and  improve  the  premises  in  accordance  with  specific 
plans  and  who  v;ould  be  then  granted  the  right  to  conduct  a  business 
for  profit  not  inconsistent  with  the  Iluseum's  functions  is  legal. 
The  Board  of  Trustees  does  not  have  the  pov/er  to  lease  any  property 
under  their  control  but  must  negotiate  any  lease  of  its  property 
through  the  Director  of  Property  in  accordance  with  the  provisions 
of  Section  91  of  the  Charter. 

Answer  to  Question  2. 

The  money  derived  from  the  rental  or  agreed  percentage 
of  the  profits  from  the  business  to  be  operated  by  the  lessee 
would  belong  to  the  City  and  County  of  Sen  Francisco  and  not 
to  De  Yoiing  MuseTim.   Such  money  would  have  to  be  deposited  v/ith 
the  Treasurer  as  required  by  Section  82  of  the  Charter.   The 
trustees  would  not  have  the  power  to  disburse  this  money  as 
they  direct.  Disburseri?nt  of  this  money,  as  all  other  city 
moneys,  would  be  controlled  by  the  provisions  of  Section  85  of 
the  Charter. 

You  are  advised  accordingly., 

Respectfully  submitted, 


DION  R.  HOLM 
Citj'"  Attorney 


To:  Colonel  Ian  P.  Macalpine 

Secretary,  Board  of  Trustees, 

De  Young  Museum 
Golden  Gate  Park 
San  Francisco  18,  California 


AOS/BJU 


OPINION  NO.    1291 
September   l8,    1956 


SUBJECT:      GAS  TAX  FUNDS   MY  NOT    BE  EXPEr.DED 

FOR    REPAIR   OF  ACCESS   ROAD   TO  COUNTY 
JAIL  IN   SAN  MATEO  COUNTY 

Dear  Sir: 

You  have  requested  an  opinion  of   this   office   as  follows: 

REQUEST 

"The  Finance  Committee  of  the  Board  of  Supervisors  has  re- 
quested that  I  institute  all  necessary  proceedings  which  would 
permit  the  use  of  gas  tax  funds  for  repair  of  the  road  that 
serves  the  City's  County  Jail  in  San  Mateo  County. 

"The  road  is  on  city-owned  property  that  is  under  the 
jurisdiction  of  the  Sheriff.   It  was  constructed  by  the  City 
as  part  of  the  County  Jail  project  and  connects  the  jail  vjith 
Skyline  Boulevard,  a  state  highway,  at  a  point  approxinately 
six  miles  south  of  the  San  Francisco  County  Line.  Although 
the  chief  purpose  of  the  road  is  to  provide  access  to  the 
jail,  it  is,  and  has  been  for  many  years,  open  for  use  by  the 
general  public  and  provides  access  to  a  nearby  United  States 
Coast  Guard  installation, 

"Sections  972  through  977  and  Section  I62I4.  of  the  Cali- 
fornia Streets  and  Highways  Code  provide  that  a  county  may, 
under  certain  conditions,  expend  its  gas  tax  funds  on  roads 
outside  its  county  limits.   It  appears  to  me,  however,  that 
Sections  972  through  977  pertain  only  to  roads  which  are 
contiguous  to  the  county  desiring  to  take  advantage  of  their 
provisions  and  ths  t  Sectifciaii  l62[j.  pertains  only  to  right-of- 
way  acquisition  and  construction.   If  my  assumption  is  cor- 
rect, none  of  these  section?  provide  a  procedure  for  comply- 
ing with  the  request  of  the  Finance  Committee  since  the  road 
is  not  contiguous  to  San  Francisco  and  the  work  to  be  per- 
formed falls  within  the  category  of  maintenance, ■> 

"I  would,  therefore,  appreciate  your  advice  as  to  hov  I 
should  proossd: 

'•1.   If  I  am  correct  in  assuming  that  all 
of  the  aforeraentioned  sections  of  the 
California  Srreets  and  Highways  Coda 
are  inapplicable;  and 

"2.   If  my  asscunption  is  correct. 
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"Since  the  contemplated  repairs  tc  the  road  should  be 
completed  before  the  onset  of  the  next  rainy  season  and 
since  we  will  have  to  obtain  the  required  funds  before  the 
plans  and  specifications  can  be  prepared  and  a  contract  let, 
an  early  reply  will  be  apureoiated." 

OPINION 

In  addition  to  the  information  contained  in  your  request  you 
have  informed  me  that  approximately  one-third  of  the  road  to  the 
County  Jail  is  situated  on  the  property  owned  by  the  City  and  County 
of  San  Francisco;  that  the  remaining  two-thirds  is  situated  on 
private  property  over  which  the  City  and  County  of  San  Francisco  has 
an  easement.  You  have  further  informed  me  that  the  Coast  Guard  has 
a  right-of-way  over  the  easement  owned  by  the  City  and  County  of  San 
Francisco  over  the  privately-owned  property  and  the  City-owned  pro- 
perty to  gain  access  to  the  86  acres  which w^re  sold  to  it  by  the 
City  and  County  in  19l].l;  that  the  width  of  the  road  is  20  feet  al- 
though the  right-of-way  is  I4.O  feet  wide;  that  the  County  Jail  road 
has  never  been  dedicated  as  a  public  street  or  highway. 

Section  25  of  the  Streets  and  Highways  Code  provides: 

"As  used  in  this  code,  'county  highway'  means  any 
highway  which  is: 

"(a)   Laid  out  or  constructed  as  such  by  the  county. 

"(b)   Laid  out  or  constructed  by  others  and  dedicated 
or  abandoned  to  or  acquired  by  the  county. 

"(c)   Made  a  county  highway  in  any  action  for  the 
partition  of  real  property. 

"(d)  Made  a  county  highx^iay  pursuant  to  law," 

The  County  Jail  road  is  not  a  county  road  as  defined  in  Section 
25,  Streets  and  Highways  Code,  supra,  nor  does  it  meet  the  minimum 
requirements  of  the  1^0   foot  width  provided  for  in  Section  906  of  the 
Streets  and  Highways  Code.  This  road  is,  at  most,  a  private  access 
road  to  the  County  Jail  and  certain  other  properties  lying  adjacent 
to  it. 

Constitution  of  the  State  of  California,  Article  XXVI,  Section 
1,  provides  in  part  as  follows; 

"(a)  From  and  after  the  effective  date  of  this  article, 
all  moneys  collected  from  any  tax  now  or  hereafter  imposed 
by  the  State  upon  the  manufacture,  sale,  distribution,  or 
use  of  motor  vehicle  fuel,  for  use  in  motor  vehicles  upon 
the  public  streets  and  highways  over  and  above  the  costs  of 
collection,  and  any  refunds  authorized  by  law  shall  be  used 
exclusively  and  directly  for  highway  purposes,  as  follows: 


^./'jori?   ^-^^  '^r'^  '^■'t  "T^irTp"  ^' 
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"(1)   The  construction,  improvement,  repair  and  main- 
tenance of  public  streets  and  higihways,  whether  in  incor- 
porated or  unincorporated  territory,  for  the  payment  for 
property,  including  but  not  restricted  to  rights  of  vjay, 
taken  or  damaged  for  such  purposes  and  for  administrative 
costs  necessarily  incurred  in  connection  with  the  foregoing." 
(Emphasis  added) 

Streets  and  Highways  Code  Section  2101  provides: 

"All  moneys  in  the  Highway  Users  Tax  Fund  and  hereafter 
received  in  said  fund  are  appropriated  for  the  acquisition  of 
rights  of  way  for,  and  the  construction,  reconstruction, 
improvement,  and  maintenance  of,  public  streets  and  highways 
subject  to  and  in  accordance  with  the  provisions  of  this 
code."    (Emphasis  added) 

Streets  and  Highways  Code  Section  2l50  provides: 

"All  amounts  paid  to  each  county,  out  of  the  Highway 
Users  Tax  Fund  shall  be  paid  into  its  special  road  improve- 
ment fund.  The  board  may  pay  into  said  fund  any  other  money 
available  for  roads.  All  money  received  by  a  county  from 
the  Highway  Users  Tax  Fund  shall  be  expended  by  the  county 
exclusively  for  county  roads  and  highways  and  for  ether 
public  street  and  highway  purposes  as  provided  by  law." 
(Emphasis  added) 

Since  this  road  is  not  a  county  road  as  defined  in  the  Streets 
and  Highways  Code,  no  gas  tax  funds  may  be  spent  on  its  repair  and 
maintenance.  To  permit  the  use  of  such  funds  on  this  road  would 
violate  Article  XXVI,  Section  1  of  the  Constitution,  and  Sections 
2101  and  2150  of  the  Streets  and  Highways  Code. 


You  are  advised  accordingly. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  Sherman  P.  Duckel,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco  2,  California 
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SUBJECT:   RESIDENCE  REnuiREMENTS  OF  OFFICERS  AND  EMPLOYEES, 
WAIVER  THEREOF  BY  BOARD  OP  SUPERVISORS,  EFFECT 
AS  TO  ONE  EMPLOYEE 

Gentlemen: 

You  have  requested  an  opinion  as  follows : 

REQUEST 

"Ordinance  No.  I66-58,  enacted  by  the  Board  of 
Supervisors  on  March  3I*  1958,  prescribes  residence 
requirements  for  certain  officers  and  employees  of 
the  City  and  County,  and  in  Section  4  thereof  recites 
the  following:   'After  considering  the  needs  of  the 
service,  the  Board  of  Supervisors  may,  upon  the  recom- 
mendation of  either  the  commission  if  any,  or  the 
department  head  concerned  and  approval  of  the  Mayor, 
and  if  the  position  is  subject  to  civil  service  exam- 
ination upon  approval  by  the  Civil  Service  Commission, 
by  resolution  waive  the  requirements  of  Sections  2  and 
3  as  to  the  residence  of  any  and  all  the  offices  and 
employ nfents  described  therein. '  I  enclose  a  copy  of 
the  Ordinance  for  your  ready  reference. 

"A  member  of  the  Board  of  Supervisors  has  asked 
whether  the  quoted  section  will  permit  the  Board  to 
waive  the  applicable  residence  requirements  for  one 
employee  in  a  particular  classification  or,  must  such 
waiver  extend  to  all  employees  of  a  particular  civil 
service  classification." 

OPINION 

^  r.^    Ordinance  No.  166-58  deals  with  the  residence  requirements 
of  officers  and  employees  of  the  City  and  County  of  San  Francisco 
and  provides  therein  for  residence  of  both  applicants  and  incumbents, 

Section  2  of  the  ordinance  specifies  what  residence  is 
required  of  applicants  for  appointment  to  positions  in  the  City  and 
County  service.   Section  3  recites  the  residence  requirements  of 
incumbents  of  positions.   Section  4  of  the  ordinance  authorizes  the 
Board  of  Supervisors  "after  considering  the  needs  of  the  service" 
to  waive  the  provisions  of  Sections  2  and  3. 
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Before  the  Board  of  Supervisors  may  exercise  this  pov;er 
of  waiver,  it  must  have  the  recommendation  of  the  department  head, 
the  Mayor,  and  if  the  office  or  position  is  subject  to  civil  ser- 
vice examination,  the  Civil  Service  Commission.  The  reason  for 
this  section  being  included  in  the  ordinance  was  to  permit  certain 
fluidness,  which  was  absent  in  the  old  charter  provision,  in  the 
manner  in  which  positions  in  the  City  could  be  filled  and  the  in- 
cumbents therein  induced  to  stay  on  the  job  after  appointment. 
The  problem  which  this  section  was  designed  to  solve  was  the  then 
difficulty  in  recruiting  and  filling  certain  positions  in  City 
service.   Section  4  of  the  ordinance  contemplates  that  the  power 
of  the  Board  of  Supervisors  will  only  be  used  when  the  City's 
needs  can  be  better  served  by  waiving  the  residence  requirements 
than  in  adhering  to  the  provisions  of  Sections  2  and  3.   Section 
4  of  the  ordinance  does  not  require  that  the  waiver  be  to  a  V'/hole 
classification  but  recognizes  that  for  any  position  or  office, 
except  elected  officials,  residence  may  be  waived  both  as  to 
applicants  and  incumbents  if  the  needs  of  the  City  service  require. 

It  is  my  opinion,  therefore,  that  the  test  for  the  proper 
use  of  Section  4  of  the  ordinance  is  whether  or  not  the  action  con- 
templated by  the  Board  of  Supervisors  is  based  upon  the  needs  of 
the  City  service  as  applied  to  the  functions  of  the  individual 
whose  case  is  being  considered. 

Section  7  of  the  ordinance  recognizes  that  where  there  is 
a  personal  hardship,  such  as  illness  of  the  employee  or  a  member 
of  his  family,  he  may  secure  permission  to  live  outside  the  city 
from  the  Retirement  Board.   This  section  treats  the  question  of 
where  the  employee  shall  live  on  the  basis  of  the  hardship  to  the 
employee  or  officer,  as  distinguished  from  Section  4,  which  is 
premised  upon  the  best  interests  of  the  needs  of  the  City  and 
County  of  San  Francisco. 

You  are  therefore  advised  that  in  accordance  v;ith  the 
provisions  of  Section  4  of  Ordinance  No,  I66-58,  the  Board  of 
Supervisors  may  waive  the  residence  requirements  of  Section  3  as 
to  one  employee  in  a  particular  classification.   Such  waiver  may 
only  be  granted  if  the  commission  or  department  head  and  the  Mayor 
approve,  and  when  the  position  is  subject  to  civil  service  exam- 
ination, the  approval  of  the  Civil  Service  Commission  has  been 
obtained,  and  the  Board  of  Supervisors  finds  that  the  needs  of 
the  service  warrant  the  waiver. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
To:  Board  of  Supervisors 

235  City  Hall,  San  Francisco  2 

Attention:  Mr.  Robert  J.  Dolan 

Clerk  of  the  Board 
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SUBJECT:         JUVENILE   PROBATION  COM'iISSIOK,    JUVENILE    COURT  JUDGE 
M/.Y  INCREASE  THE   NUi^iBER   OP   ITS   i'lEl^iBERS. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"As  Judge  of  the  Juvenile  Court  I  am  considering 
enlarging,  the  Juvenile  Probation  Committee  from  nine 
to  eleven. 

"before   doing  so   I  would   like   to   have  the   opinion 
of  the  City  Attorney    las   to  whether  or  not  this  can  be 
done   legally.      I  have  examined   the   law   on   the   subject, 
and   it   is  my  feeling  that   it  probably  can  be   done. 

"However,    before   proceeding  I  would  appreciate 
very  much  il    I   could  secure   your   letal   opinion  on  the 
Court's  authority   to  do  so." 

OPINION 

The  law  creating  the  Juvenile  Probation  Committee  is 
found  in  the  l^/elfare  and  Institutions  Code,  Sections  597  to  606. 
That  this  state  law  governs  the  City  and  County  of  San  Francisco 
is  recognized  both  in  the  language  of  the  charter  and  an  opinion 
of  my  predecessor.   Charter  Section  5^  contains  the  following 
language: 

"The  adult  probation  committee  and  the  juvenile 
probation  board  or  committee  shall  continue  to  exer- 
cise their  respective  powers  and  duties  as  fixed  by 
state  laws,  except  as  in  this  charter  otherwise 
provided." 

The  only  other  reference  in  the  charter  to  either  board  is  found 
in  Charter  Section  l^,    which  states  that  members  of  the  boards  are 
officers  of  the  City  and  County.   Opinion  No.  3Bt)9,  of  my  prede- 
cessor, dated  Decerrber  12,  1914.6,  states: 

"Section  58  of  the  charter  does  not  attempt  to 
provide  for  a  method  of  appointment  of  members  to 
either  the  Adult  Board  or  the  Juvenile  Committee, 
but  recognizes  that  they  are  already  in  existence  as 
a  result  of  the  operation  of  state  law.   Also,  it 
authorizes  the  exercise  of  such  povjers  and  duties  as 
may  be  fixed  by  state  laws  and  such  additional  povjers 
and  duties  as  may  be  set  forth  in  the  charter." 
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The  method  of  appointment  and  tenure  of  office  may  be  provided  for 
by  charter  counties  (Welfare  and  Institutions  Code  Section  600). 
The  charter  being  silent  in  this  regard,  the  state  law  controls. 


follows: 


Welfare  and  Institutions  Code  Section  597  reads  as 

"The  judge  of  the  superior  court  in  each  county, 
and  in  counties  having  more  than  one  judge  the  judge 
who  has  been  designated  the  judge  of  the  juvenile 
coxirt,  shall,  by  order  entered  in  the  minutes  of  the 
court,  appoint  a  committee  to  be  known  as  the 
'probation  committee',  and  shall  fill  all  vacancies 
occurring  in  such  committee.   Except  as  may  be 
otherwise  provided  in  a  county  charter  adopted  under 
Section  7i"  of  Article  XI  of  the  Constitution,  the 
probation  committee  shall  consist  of  not  less  than 
seven  citizens  of  i^ood  moral  characterT"  (i<raphasls 
added) 

It  is  clear  from  a  reading  of  this  section  that  the  only  limit  on 
the  number  of  members  of  the  juvenile  probation  committee  is  that 
the  number  shall  be  not  less  than  seven.   This  would  allow  the 
increase  you  have  requested.   This  reasoning  is  further  strengthened 
by  the  wording  in  Penal  Code  Section  1203.6  which  provides  for 
creation  of  adult  probation  board,  which,  in  part,  provides  as 
follows:   "...the  judges. . .shall. . .appoint  seven  citizens  of 
good  moral  character  to  be  known  as  the  adult  probation  board..." 
This  section  provides  for  seven  members  which  leaves  no  room 
for  increasing  the  number,  whereas  in  the  case  of  the  juvenile 
probation  comralttee  the  wording  is  "no  less  than  seven  citizens." 

You  are  advised,  therefore,  that  you,  as  Judge  of  the 
Juvenile  Court,  have  the  power  to  increase  the  niomber  of  members 
of  the  Juvenile  Probation  Committee  from  nine  to  eleven. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

To:   Hon.  Melvyn  I.  Cronin 

Judge  of  the  Superior  Court 

Juvenile  Court 

Youth  Guidance  Center 

375  Wood side  Avenue 

San  Francisco,  California 
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SUBJECT:      MCLAREN  Pi.RK,    SLIDE  CONDITION  ADJACENT   TO   INA   COURT, 
RECREATION  AND   PARK  DEPARTIiENT   NOT  RESPONSIBLE  FOR 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"Transmitted  herewith  is  a  letter  and  other  data 
concerning;,  an  alle^^ed  slide  condition  in  McLaren  Park 
adjacent  to  Ina  Court. 

"You  will  note  that  iir.  George  Harman,  our  Super- 
vising Engineer,  questions  the  responsibility  of  this 
department,  and  I  am  anxious  to  settle  the  matter  before 
winter  sets  in. 

"Would  you  please  advise  me  as  to  the  legal  position 
the  department  should  take  in  this  matter." 

The  letter  you  refer  to  is  that  of  Michael  B.  Foley  to 
the  Recreation  and  Park  Department.   It  reads  as  follows: 

"I  represent  Mr.  and  Mrs.  Crispulo  Bautista,  who 
reside   at  29  Ina  Coxirt,  which  is  adjacent  to  and  bordering 
on  the  western  side  of  McLaren  Park. 

"My  clients'  property  was  damaged  by  slides  due  to  the 
heavy  rains  of  the  past  season.   While  Mr.  Bautista  has 
removed  all  the  debris  from  hisJ  property,  at  his  expense, 
he  is  concerned  over  the  possibility  of  future  slides, 
which  may  be  caused  by  the  condition  of  the  adjacent  City 
property.  In  addition  to  possible  futxire  property  damafe,e, 
we  feel  that  a  dant^erous  condition  exists  on  City  property 
insofar  as  the  neighborhood  children  are  concerned, 
particularly  now  that  summer  vacation  time  has  started. 

"There  are  several  other  property  owners  on  this 
block  who  are  also  affected  by  the  existing  condition,  but 
I  represent  only  Mr.  bautista. 

"All  of  the  families  affected  reside  on  the  east  side 
of  Ina  Court,  and  they  have  previously  signed  and  presented 
a  petition  to  the  Department  of  Public  Works  seeking  relief. 
However,  Mr.  Sherman  Duckel  has  Informed  us  that  he  is 
vmable  to  do  anything  about  the  situation  since  your  depart- 
ment has  jurisdiction  over  the  adjacent  property  and  that  any 
reqiest  for  relief  must  be  initiated  through  your  office. 
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^^^-^        \  t   J"^°ssible   to  fully  explain  the   situation  by 
letter,    but   it  appears   that   part   of    the  western  ed^e   of 
McLaren  Park   could    easily  slide   into  the   backyards^ 
the  persons  affected,    including   the   yard  of   my  client, 
ihof  h^^  ^^  an  upgraded  hill   on   this  ed^e   of  the   park 
that  has   several   large   cracked  areas    on  the   top  and 

hi^r*        ^^t^^t^.^^^   ^^^y  ^^^  "^^«ly  placed  wooden   saw- 
horses   on  the  hill  to  warn  persons  walking  through   the   park. 

^h   .   '•"  ?  ^^i^-^"^  appreciate  your  inspecting  the  area,    and 
then  informing  us  as  to   what   the   Citj-,    through  you^ 
department,    can   do  to  remedy  the   situation.      If  necessary 
a   second   petition  can  be   subraitted   to  your  office   by  the 
interested   parties."  oiJ-ice    oy  tne 

the  hompc,   Sn^tL'^^^^/f^^Ju^^   ^''°"^  ^^^y  departments   show   that 
built ThtSShk     f^^i   (rather,    southeast)    side   of  Ina  Court  were 

nif\riSST  I'm  °°r"^-  "??'^  %'^ '  °^  ^°  ^"=^  ^.iti'^it 

v^rZ       ni.A  i?^*      ^^®   ^®^^  l^^e   °^   ti^ese  lots  adjoins  KcLaren 

??tv*h«^^  portion  of  McLaren  Park  is   in  its   virgin  sta^e.      The 

T^e^a^a  irhi?lv''''?h''f °^'"?  ^"^  T'^  "°  impro^ments   thereon. 
i?«  lit        t     i     y;      ^^®  1^"^   slopes  downward   in  a   northwesterly 

fas?:ri?"di?ec?ion?^"''    ^^"'°"  ^^^  ^"  ^    southwesterly  iTolllZ 

Inc.   excava?erou?  th/M^^%i^''%^  building   sites  Westwood  Homes, 
at  thlrelr   «f   ?h      ^^^.^illside,    leaving  a  20  foot  hi^^  embankmeAt 
ti  n^     /  W ^n  *^®^®   sites.      This   embankment  is   very  steeo       its 
hiS?Li?J  ^°  i'    *St^   ^^'    "   ^^^^^  °"^   vertical  foot  ?or   each 
tlon  f,oiS     ^°°^      ^^^'   embankment  is   located,   and   all  of   the   excava- 
te 3?w^°d''Hrs'°?nc.°"  '^^ ''' ''''  '^^^  '^'^  ^^-  --^  ^y 

to  the   top'Jr?h:^L^^?i:rLrLll'  ?o^in°i^and^^^i1f  ,n^^i^-^^ 

gpt^:n^irs°?hr:^i^ir-i-r 

northwest.  Tr^h  ^t  "°^  »"'    of   the  allppage  and  sliding  has  occurred 
?aT  ?hat  Lf^racUcSv  afl  IfT"  i'^^^  P-^P^rtlel  and  McLarln 

^^^sentlv  .^ifh^n  n  r    '^''?^  *°  establish  whether   the   slippage  is 
presently  within  McLaren  Park,    and,    if   so.    how   far       th^^^^^  4. 

the  rear  of   these  homes  lie  bkow  the\nS^nL°ent"nd  Ire  a  n»be?  of 


*■      .     .      ^         -^^   ^  *        ym^      4'-»    •t* 
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feet   ;x'lthln   (northwest   of)    the   rear  property   lines   cf    these   proper- 
ties.     These   fences  are  therefore  not  helpful  In  determining 
whether   the   slide  has  already  crossed   over  from  private  property 
into  McLaren  Park. 

Before  proceeding  with  this   opinion  it  is  again  emphasized 
that   the  City  has  never  excavated   or  built  upon  the  portion  of 
hcLaren  Park  which  adjoins  the  Ina  Court  properties.      This  portion 
of  the  park  is  in  its  natural   state. 

OPINION 

In  ray  opinion  neither  the  Recreation  and  Park  Department 
nor  the  City  has  any  legal  responsibility  for  this  slide  condition. 

When  Westwood  Homes,  Inc.,  excavated  on  its  land,  it  and 
the  City  were  coterminous  owners.   Each  coterminous  owner  is  entit- 
led to  the  lateral  and  subjacent  support  vjhich  his  land  receives 
from  the  adjoining  land.  (Civ. Code  §832)   Lateral  support  is  that 
support  which  one  tract  of  land  receives  from  an  adjoining  tract 
separated  from  it  by  a  vertical  plane.  (1  Cal.Jur.  2d  7i4l|.)  When, 
following  the  giving  of  th  e  notice  required  by  Civil  Code  ^632, 
one  coterminous  owner  excavates  upon  his  land,  he  is  required  to 
exercise  ordinary  care  and  skill  in  doing  so  and  co  take  reasonable 
precautions  to  sustain  the  adjoining  land  as  such,  that  is,  the 
adjoining  land  in  its  natural  state.  (Civ. Code.  §832,  subd.  2; 
1  Cal.Jur.  2d  7U4-7i4.5)  • 

If  the  excavator  fails  to  give  the  notice  required  by 
Civ.  Code  §832,  he  is  absolutely  liable  for  subsidence  of  his 
neighbor's  land.  (1  Cal.Jur.  2d  pp.  714-9,  7kS) 

The  owners  of  homes  on  the  southeast  side  of  Ina  Court  are 
being  affected  by  an  excavation  and  embankment  upon  their  own  prop- 
erties. For  this  condition  responsibility,  if  any,  would  appear  to 
rest  upon  Uestwood  Homes,  Inc.   The  City  and  its  taxpayers  have  no 
responsibility  for  this  condition.   To  the  extent  that  this  slide 
extends  southeast  into  hcLaren  Park, the  city,  rather  than  being  a 
wrongdoer,  is  a  person  wronged  because  its  lateral  support  rights 
have  been  infringed. 

Accordingly  you  are  advised  that  the  Recreation  and  Park 
Department  should  disclaim  any  responsibility  for  the  alleged 
slide  condition  in  KcLaren  Park  adjacent  to  Ina  Court. 

Respectfully  submitted, 

GEB/\JFB  DION  R,  HOLM 

City  Attorney 
To:   Mr.  Raymond  S.  Kimbell  - 
General  Manager 

Recreation  and  Park  Department 
McLaren  Lodge,  uolden  Gate  Park 
.  San  Francisco  17,  Calif, 
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SUBJECT:   RIGHTS  OF  PACIFIC  AUXILIARY  FIRE  ALARM  COI^.PANY 
UNDER  ITS  FRANCHISE  AS  AFFECTED  BY  THE  RIGHT 
OF  THE  CHIEF  OF  THE  DEPARTMENT  OF  ELECTRICITY 
TO  GRANT  PERMITS  UKDER  CHARTER  SECTION  61; 
RIGHTS  OP  PACIFIC  FIRE  EXTINGUISHER  COMPANY 
UNDER  ITS  PERMIT. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
Chief  of  the  Department  of  Electricity,  which  raises  questions  of  the 
rights  of  various  firms  engaged  in  the  furnj.shii:g  of  auxiliary  fire 
alarm  service  for  the  public  to  make  or  maintain  connections  with  the 
Municipal  Fire  Alarm  System  of  the  City  and  County  of  San  Francisco. 
As  you  have  stated,  among  these  firms  are  Pacific  Auxiliary  Fire 
Alarm  Company,  which  is  the  holder  of  an  existing  franchise  granted 
by  Ordinance  393  (Series  of  1939)  in  1939,  and  the  Pacific  Fire  Ex- 
tinguisher Company,  which  is  operating  under  a  resolution  granting  a 
permit  to  make  connections  issued  in  I918  by  the  Joint  Board  of  the 
Fire  and  Police  Commissioners  which  composed  the  Joint  Commission  in 
charge  of  the  Department  of  Electricity  prior  to  1932.  Your  communi- 
cation states  that  there  are  other  companies  which  have  applied  for 
connections  with  the  Municipal  Fire  Alarm  System. 

Your  communication  attaches  objections  made  by  Pacific 
Auxiliary  Fire  Alarm  Company,  as  the  holder  of  a  franchise,  against 
the  granting  of  permits  to  the  present  applicants.   Your  communication 
raises  the  following  legal  questions  for  determination: 

1.  Does  the  existing  franchise  of  Pacific  Auxiliary 
Fire  Alarm  Company,  or  the  existing  permit  of 
Pacific  Fire  Extinguisher  Company  prevent  the 
granting  of  permits  for  auxiliary  fire  alarm 
service  to  other  firms? 

2.  Does  the  holder  of  an  existing  franchise  for 
auxiliary  fire  alarm  service  have  a  prior  right 
to  additional  connections  in  preference  to 
applicants  for  permits? 

3.  Does  the  holder  of  an  existing  franchise  for 
auxiliary  fire  alarm  service  have  the  right  to 
require  disconnection  from  a  City  fire  alarm 
box  of  the  holder  of  a  permit  for  auxiliary 
fire  alarm  service? 

4.  Does  the  holder  of  an  existing  franchise  for 
auxiliary  fire  alarm  service  have  the  right 
under  its  franchise  to  obtain  connection  to 
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any  City  fire  alarm  box  upon  Its  application? 

5.  Can  the  holder  of  an  existing  franchise  for 
auxiliary  fire  alarm  service  be  refused  con- 
nection for  the  reason  that  a  holder  of  a 
permit  has  an  existing  connection  at  the  fire 
alarm  box  in  question? 

OPINION 
The  foregoing  questions  will  be  answered  seriatim. 

QUESTION  1.   Does  the  existing  franchise  of  Pacific 
Auxiliary  Fire  Alarm  Company ,  or  the 
existing  permit  of  Pacific  Fire  Extin- 
guisher Company  prevent  the  grantingTf 
permits  for  auxiliary  fire  alarm  service 
to  other  firms'? 

"A  franchise  is  a  special  privilege  conferred  upon  a  cor- 
poration or  individual  by  a  government  duly  empowered  legally  to 
grant  it."   City  of  Oakland  v.  Hogan,  4l  C.A.2d  333,  346.   As  I 
held  in  my  Opinion  No.  llbl,  July  30/l957>  the  right  to  maintain 
wires,  poles  and  conduits  in,  on,  or  over  public  streets  is  a  proper 
subject  of  franchise.  Further,  as  was  pointed  out  in  Opinion  No. 
1036,  January  12,  1956,  page  1 ,   a  franchise,  besides  being  a  grant, 
constitutes  a  contract  between  a  municipality  and  the  grantee  of  the 
franchise,  unlike  a  mere  permit.   See  Parker  v.  Colburn,  I96  Cal.  169^ 
178;  San  Francisco  Charter  §24. 

A  franchise  for  the  use  of  public  streets  and  other  public 
places  when  accepted  by  the  grantee  confers  contractual  privileges 
for  the  use  of  such  public  facilities,  Russell  v.  Sebastian,  233  U.S. 
195,  204;  Southern  California  Gas  Co.  v.~gity  of  Los  Angeles,  50  A.C. 
661,  664.   The  determination  of  what  these  contractual  privileges 
are  depends  on  an  examination  of  the  particular  franchise.   Section  1 
of  the  franchise  of  Pacific  Auxiliary  Fire  Alarm  Company  contains  the 
following  relevant  language  as  to  the  extent  of  the  privileges  given: 

"There  is  hereby  granted  to  PACIFIC  AUXILIARY  FIRE  ALARM 
COMPANY,  a  corporation,  its  successors  and  assigns,  the  right 
and  privilege,  for  the  period  hereinafter  specified,  to  erect, 
install,  construct,  lay  down  and  maintain  poles,  conduits, 
wires,  cables,  conductors  and  other  appliances  and  equipment 
in,  under  and  across  the  streets,  alleys,  avenues,  thorough- 
fares and  other  public  places  in  the  City  and  County  of 
San  Francisco,  for  the  operation  of  a  general  system  or 
systems  for  the  transmission  of  fire  signals  and  fire  alarms, 
and  in  connection  therewith  and  in  relation  thereto  the  right 
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to  connect  its  fire  alarm  devices  with  the  street  fire 
alarm  boxes  of  the  City  and  County  of  San  Francisco,  the 
said  connection  to  be  made  in  a  manner  not  to  interfere 
with  the  efficiency  of  said  fire  alarm  boxes  as  now,  or 
from  time  to  time  hereafter,  established,  and  to  be  under 
the  supervision  and  to  the  satisfaction  and  approval,  and 
subject  to  the  control  of  the  Chief  of  the  Department  of 
Electricity  and  of  such  other  departments  of  the  City  and 
County  of  San  Francisco  as  may  have  jurisdiction  over  the 
same,  and  subject  to  the  provisions  of  Section  24  of  the 
Charter  of  said  City  and  County." 

Certain  basic  rules  exist  for  the  interpretation  of  fran- 
chises. As  stated  in  Clark  v.  City  of  Los  Angeles,  l60  Cal.30,  39* 
"It  is  a  genex^al  principle  of  construction,  too  well  established  to 
require  discussion,  that  grants  of  franchises  and  special  privileges 
by  the  state  to  private  persons  or  corporations  are  to  be  construed 
most  strongly  in  favor  of  the  public,  and  that,  where  the  privilege 
claimed  is  doubtful,  nothing  is  to  be  taken  by  mere  implication  as 
against  public  rights."   Accord:   Southern  California  Gas  Co.  v. 
City  of  Los  Angeles,  50  A.C.  bbl,  657. 

The  principle  of  strict  construction  of  franchises  results 
in  the  rule  that  a  franchise  v/ill  only  be  interpreted  as  granting 
exclusive  rights  where  the  privileges  granted  are  expressly  made 
exclusive  by  the  terms  of  the  franchise.   In  other  words,  Fhe  grant 
of  a  franchise  for  the  use  of  public  facilities  will  not  exclude  a 
municipality  from  subsequently  granting  franchises  to  others  for 
similar  privileges  or  exercising  such  privileges  itself.   In  United 
Railroads  v.  City  and  County  of  San  Francisco,  239  Fed.  98?*  993-994, 
aff'd  249  U.S.  517,  this  principle  was  stated  as  follows: 

"In  the  construction  of  legislative  enactments  and  of 
ordinances  and  of  contractual  relationships  which  directly 
concern  the  public,  the  doctrine  which  controls  is  as 
announced  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.S.  22, 
26  Sup.  Ct.  224,  50  L.ed.  353: 

"'A  municipal  corporation,  when  exerting  its  functions 
for  the  general  good,  is  not  to  be  shorn  of  its  powers  by 
mere  implication.   If  by  contract  or  otherwise  it  may,  in 
particular  circumstances,  restrict  the  exercise  of  its 
public  powers,  the  intention  to  do  so  must  be  manifested 
by  words  so  clear  as  not  to  admit  of  two  different  or  in- 
consistent meanings.' 

"This  general  rule  is  but  another  form  of  stating  a 
principle  that  statutory  grants  by  way  of  franchise  or 
property,  in  which  the  government  or  public  has  an  interest 
are  to  be  construed  strictly  in  favor  of  the  public,  and 
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whatever  is  not  unequivocally  granted  is  v;ithheld.  Nothing 
passes  by  implication. 

"It  is  very  important  to  note  that  the  words  of  direct 
expression  or  intention  to  grant  an  exclusive  franchise  are 
not  to  be  found  in  the  instrument  itself;  nor  does  it 
appear  that  exclusiveness  was  a  positive  consideration  for 
the  contractual  obligation.   Nor  is  there  any  expression  by 
apt  words  to  show  that  the  city  intended  to  exclude  itself 
from  exercising  the  privilege  of  establishing  a  street  rail- 
way of  its  own.  No  deliberate  purpose  to  make  a  surrender 
of  exclusive  rights  appearing,  I  accept  the  more  reasonable 
interpretation  of  the  language  used,  and  regard  the  franchise 

as  not  conferring  such  exclusive  right  as  against  the  city 
II 


Nothing  in  the  franchise  of  Pacific  Auxiliary  Fire  Alarm 
Company  grants  to  it  an  exclusive  right  to  conduct  fire  alarm  service 
in  streets  and  other  public  places  of  San  Francisco.   Hence,  while 
it  has  a  contractual  right  to  conduct  service  itself,  it  is  not  en- 
titled to  claim  freedom  from  competition  by  others  engaged  in  the 
same  or  similar  enterprises.   The  California  Supreme  Court  on 
several  occasions  has  held  that  the  grant  of  a  franchise  does  not 
confer  exclusive  rights  so  as  to  prevent  the  granting  of  subsequent 
privileges  to  others  engaged  in  competing  enterprises.   Thus, 
Bartram  v.  Central  Turnpike  Co.,  25  Cal.  283,  held  that  the  franchise 
to  operate  a  toll  road  would  not  be  violated  by  the  subsequent 
operation  of  a  competing  toll  road  at  a  nearby  location,  on  the  basis 
that  the  grant  of  a  franchise  does  not  by  implication  restrict  the 
granting  power  from  subsequently  making  a  similar  grant.   The  same 
holding  is  found  in  Indian  Canon  Road  Co.  v.  Robinson,  13  Cal.  519. 

Fall  V.  County  of  Sutter,  21  Cal.  237,  held  that  the 
franchise  to  operate  a  toll  bridge  was  not  violated  by  the  construc- 
tion of  a  free  bridge  within  600  feet  of  the  toll  bridge.  The 
following  language  is  significant  at  page  252: 

"...  The  effect  of  the  grant  is  unquestionably  to 
give  a  right  of  property  to  the  grantee  or  licensee;  and  it 
would  not  be  in  the  power  of  the  Legislature  to  divest  this 
property  or  transfer  it  to  another  person,  so  long  as  the 
owner  held  in  obedience  to  the  law.   No  attempt  is  made  to 
divest  this  property,  or  to  destroy  or  impair  this  franchise. 
What  the  appellants  contend  for  is,  that  not  only  have  they 
this  property  and  this  franchise,  but  they  have  also  the 
right  to  insist  that  no  other  franchise  of  like  kind  shall 
be  granted,  the  effect  of  which  would  be  to  impair  the  value 
and  take  away  the  profits  of  their  own;  in  other  words,  that 
their  grant  is  of  the  exclusive  right  to  the  profits  of  the 
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travel  In  the  neighborhood  —  at  least  within  the  distance 
of  this  bridge  to  their  own.  We  think  the  rule  is  settled 
to  the  contrary  at  this  day  ..." 

Accord:   Clark  v.  Los  Angeles,  supra;  Simons  Brick  Co.  v.  City  of 
Los  Angeles,  1Q2  Cal.  2^0;  Madera  Waterworks  v.  City  of  Madera,  l85 
Fed.  25l;  Southern  California  Utilities,  Inc.  v.  City  of  Huntfngton 
Park,  32  F.2d  abb. 

For  these  reasons  it  is  my  opinion  that  the  Pacific 
Auxiliary  Fire  Alarm  Company  franchise  is  not  exclusive  and  does  not 
prevent  the  City  and  County  of  San  Francisco  either  from  granting 
franchises  or  from  issuing  permits  to  others  for  similar  services. 
A  further  reason  for  this  interpretation  is  found  in  section  1  of  the 
franchise,  quoted  previously  herein,  whereby  the  privileges  granted 
to  the  Pacific  Auxiliary  Fire  Alarm  Company  are  expressly  made 
"subject  to  the  provisions  of  section  24  of  the  Charter."   Section 
24  of  the  Charter  provides  for  the  regulation  by  ordinance  of  the 
Board  of  Supervisors  of  the  issuance  and  revocation  of  licenses  and 
permits  for  use  of  public  streets  and  places,  in  addition  to  the 
power  to  grant  franchises.   This  reservation  of  power  contained  in 
the  franchise  clearly  evidences  that  it  was  contemplated  that  permits 
for  fire  alarm  connections  could  be  issued  subsequent  to  the  granting 
of  this  franchise. 

In  the  case  of  the  existing  permit  of  Pacific  Fire  Extin- 
guisher Company  it  is  expressly  provided  in  that  permit  that  the 
right  of  the  City  to  issue  subsequent  permits  is  in  no  way  abridged. 
Section  9  of  the  permit  provides: 

"This  permit  is  not  exclusive  and  does  not  in  any  way 
limit  or  abridge  the  rights  and  powers  of  the  Joint  Board 
of  Commissioners  of  the  Department  of  Electricity  to  grant 
such  other  permits  of  like  character  as  shall  seem  to  it 
advisable." 

Hence,  it  is  my  conclusion  that  neither  the  franchise  nor 
the  permit  which  I  have  discussed  prevents  the  issuance  of  subsequent 
franchises  or  permits  for  the  conduct  of  auxiliary  fire  alarm  ser- 
vices in  San  Francisco. 

QUESTION  2.   Does  the  holder  of  an  existing  franchise  for 
auxiliary  fire  alarm  service  have  a  prior 
rTght  to  additional  connections  in  preference 
to  applicants  for  permits? 

The  rights  of  the  franchise  holder  must  be  determined  from 
interpretation  of  the  franchise.  The  Pacific  Auxiliary  Fire  Alarm 
Company  franchise,  in  the  language  of  section  1  (which  was  previously 
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quoted),  empowers  that  company  for  a  specific  term  "to  erect.  In- 
stall, construct,  lay  down  and  maintain"  appliances  and  equipment  in 
the  streets  and  other  public  places  of  San  Francisco  "for  the  opera- 
tion of  a  general  system  or  systems  for  the  transmission  of  fire 
signals  and  fire  alarms."   Pacific  Auxiliary  Fire  Alarm  Company  has 
also  "the  right  to  connect  its  fire  alarm  devices  with  the  street 
fire  alarm  boxes  of  the  City  and  County  of  San  Francisco."  The  only 
limitations  upon  these  rights  of  installation  and  connection  are  that 
there  be  no  interference  with  the  efficiency  of  the  City  fire  alarm 
boxes,  that  the  work  be  done  subject  to  the  supervision,  satisfaction, 
approval  and  control  of  the  Chief  of  Department  of  Electricity  and 
any  other  department  having  jurisdiction,  and  that  any  installation 
be  subject  to  the  right  of  City  to  grant  permits  for  the  use  of  its 
facilities  and  subject  to  certain  qualifications  allowing  the  City  to 
repair  and  replace  facilities,  prevent  interference  with  the  working 
of  its  own  fire  alarm  boxes  and  to  prevent  false  alarms..   (Sections 
1  and  2  of  Pacific  Auxiliary  Fire  Alarm  Company  franchise.) 

Since,  as  previously  discussed.  Pacific  Auxiliary  Fire 
Alarm  Company  has  a  contractual  right  to  operate  pursuant  to  the  pro- 
visions of  its  franchise,  limitations  upon  the  right  to  operate  as 
granted  in  the  franchise  are  subject  only  to  limitations  prescribed 
therein  or  reserved  to  the  City  and  County  under  the  police  power. 
Matter  of  Application  of  Keppelmann,  166  Cal.  770.   For  these 
reasons  it  is  my  opinion  that  Pacific  Auxiliary  Fire  Alarm  Company 
has  the  right,  subject  to  such  limitations,  to  secure  fire  alarm 
connections  in  preference  to  applicants  for  permits.   Subject  to 
these  qualifications,  the  answer  to  the  second  question  is  in  the 
affirmative. 

QUESTION  3.   Does  the  holder  of  an  existing  franchise 
for  auxiliary  fire  alarm  service  have  the 
right  to  require  disconnection  from  a  City 
fire  alarm  box  of  the  holder  of  a  permit 
for  auxiliary  fire  alarm  service? 

For  the  reason  that  the  Pacific  Auxiliary  Fire  Alarm  Com- 
pany franchise  is  not  exclusive,  it  is  my  opinion  that  the  holder  of 
a  permit  permitting  connection  to  a  City  fire  alarm  box  could  not  be 
required  to  disconnect  in  order  to  allow  a  connection  by  the 
franchise  holder.   Nothing  in  the  franchise  requires  such  a  discon- 
nection of  existing  services  and,  consistently  with  the  principles 
of  construction  which  have  been  discussed,  such  a  right  to  require 
disconnection  cannot  be  implied. 

Further,  as  has  been  noted,  the  franchise  is  expressly  made 
subject  to  Section  2h   of  the  Charter,  which  authorizes  the  Board  of 
Supervisors  to  regulate  the  issuance  and  revocation  of  such  permits. 
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While,  pursuant  to  section  61  of  the  Charter,  the  Board  of 
Supervisors  has  been  given  full  control  over  the  conditions  and 
compensation  for  connection  with  the  police  and  fire  signal  and 
telephone  systems  of  the  City  and  County,  and  while  the  Board  of 
Supervisors  has  provided  for  the  issuance  of  permits  and  certificates 
for  such  connections  (San  P]^ancisco  Municipal  Code,  Part  II,  Chapter 
III,  [Electrical  Code]  Sections  1201-1210),  there  is  no  provision 
authorizing  the  Chief  of  the  Department  of  Electricity  to  disconnect 
the  holder  of  an  existing  permit  for  the  reason  suggested.   Hence 
the  answer  to  this  question  is  in  the  negative.   Determination  as  to 
whether  there  should  be  a  disconnection  for  such  reason  rests  in  the 
legislative  discretion  of  the  Board  of  Supervisors.   See  Fall  v. 
County  of  Sutter,  21  Cal.  237> at  253. 

QUESTION  4.   Does  the  holder  of  an  existing  franchise  for 
auxiliary  fire  alarm  service  have  the  right 
under  its  franchise  to  obtain  connection  to 
any  City  fire  alarm  box  upon  its  application? 

For  the  reasons  I  noted  in  my  discussion  in  the  answer  to 
Question  2,  this  question  must  be  answered  in  the  affirmative.   As 
fully  explained,  the  franchise  holder  would  have  to  meet  the  con- 
ditions imposed  on  it  by  its  franchise  as  prerequisites  to  the 
establishment  of  any  connection  and,  in  addition,  any  other  condi- 
tions which  may  be  necessitated  under  the  police  power  of  the  City 
and  County,   However,  if  such  conditions  are  satisfied,  the 
franchise  holder  would  have  the  right  to  a  connection  pursuant  to  its 
franchise. 

QUESTION  5.   Can  the  holder  of  an  existing  franchise  for 
auxiliary  fire  alarm  service  be  refused 
"connection  for  the  reason  that  a  holder  of 
a  permit  has  an  existing  connection  at  the 
fire  alarm  box  in  question? 

If  there  is  an  existing  connection  at  a  fire  alarm  box 
which  would  make  it  physically  impossible,  unsafe,  or  difficult  to 
trace  alarms  if  the  Pacific  Auxiliary  Fire  Alarm  Company  were  to 
establish  a  connection  without  disconnecting  the  facilities  of  the 
permit  holder,  then  (as  I  explained  in  my  answer  to  the  third  ques- 
tion) there  would  be  a  basis  for  denying  a  connection  to  the 
franchise  holder.   As  I  further  explained,  the  Board  of  Supervisors 
has  legislative  control  over  this  matter;  however,  in  the  absence  of 
any  ordinance  provision,  there  is  no  authority  for  disconnecting  the 
holder  of  an  existing  permit.  Hence,  the  answer  to  this  question  must 
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be  in  the  affirmative. 

You  are  advised  accordingly. 


Respectfully  submitted^ 


DION  R.  HOLM, 
City  Attorney 
To:   DONALD  0.  TOWNSEND,  Chief, 
Department  of  Electricity 
276  Golden  Gate  Avenue 
San  Francisco  2,    California 

cc:   Chief  Administrative  Officer 


RMD/GEB 
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SUBJECT;   APPLICATION  OP  ORDINANCE  NO.  10570  (SERIES  OP  1939) 
"AUTHORIZING  DISPOSAL  OP  UNCLAIMED  PROPERTY  AT  SAN 
FRANCISCO  HOSPITAL"  TO  LAGUNA  HONDA  HOME 

Dear  Sir: 

This  office  has  received  an  inquiry  from  you  relative 
to  the  application  of  the  provisions  of  Ordinance  No.  10570 
(Series  of  1939)  "Authorizing  Disposal  of  Unclaimed  Property 
at  San  Francisco  Hospital"  to  Laguna  Honda  Home. 

OPINION 

An  examination  of  the  file  in  this  office  and  that 
of  the  Board  of  Supervisors  covering  Ordin8,nce  No.  10570  (Series 
of  1939)  referred  to  in  your  request  indicates  that  it  was 
prepared  at  the  request  of  the  staff  of  the  San  Francisco 
General  Hospital  for  the  purpose  of  authorizing  the  disposition 
of  an  accumulation  of  miscellaneous  items  of  inconsequential 
value.   The  authorities  at  the  hospital  had  made  several 
attempts  to  transfer  the  property  to  the  State  of  California 
under  the  Abandoned  Property  and  Unclaimed  Property  statutes, 
but  to  no  avail.   Similarly,  overtures  had  been  made  to  the 
Public  Administrator  to  accept  the  property  for  probate  or 
summary  distribution  and  he  had  refused  to  handle  ite 
disposition.   Consequently,  this  ordinance  must  be  interpreted 
on  the  basis  of  the  purpose  for  which  it  was  passed,  v;hich 
was  to  give  San  Francisco  General  Hospital  an  opportunity  to 
clear  various  items  left  by  patients  from  its  storerooms 
and  remove  any  personal  liability  for  their  disposition. 
The  ordinance  was  never  intended  to,  nor  by  its  terms  does 
it,  cover  the  Laguna  Honda  Home. 

Accordingly,  I  advise  you  that  Ordinance  No,  10570 
(Series  of  1939)  Has  no  application  to  Lagima  Honda  Home. 
Ho\\rever,  if  you  find  that  you  have  problems  siL.ilar  to  the 
ones  which  existed  at  the  San  Francisco  General  Hospital  at 
the  time  Ordinance  No.  10570  (Series  of  1939)  was  enacted,  I 
shall  be  glad  to  consult  with  you  for  the  purpose  of  amending 
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the  said  ordinance  to  include  your  institution. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Louis  A.  Moran 
Superintendent 
Laguna  Honda  Home 
375  Laguna  Honda  Boulevard 
San  Francisco  27,  California 

cc:   Mr.  Chester  R.  MacPhee 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,    California 


BJ\J/LSM 


OPINION  NO.  1297 
Octoloer  9,  1958 


SUBJSCT:   LEGALITY  OP  CONTRi.CTS  AND  LEA3LS  FOR  SAN  PRANGIbCO 
MUNICIPAL  STADIUI^l;  I£GALITY  OP  TAX  PROVISIONS 
CONTAINED  THEREIN 

Dear  Sir: 

You  have  requested  an  opinion  as  follov/s: 

REQUEST 

"I  am  enclosing  photostatic  copy  of  a  letter 
received  by  this  office  on   September  18,  1958  from 
the  law  offices  of  Christin  and  Davis,  signed  by 
Charles  A.  Christin,  and  relative  to  those  contracts 
recently  entered  into  and  concerning  the  Candlestick 
Point  Stadium. 

"Mr.  Christin  declares  that  he  is  'contemplating 
a  taxpayers'  suit  to  clear  this  entire  matter  up  by 
way  of  a  judicial  decision. ' 

"May  I  have  your  advice?" 

The  photostatic  copy  of  the  above  letter  reads  as 
follows: 

"On  Thursday  prior  to  the  final  reading  of  the 
baseball  contracts  and  leases  my  attention,  as  a  member 
of  the  Municipal  Conference  and  as  president  of  the 
Apartment  House  Associations  Consolidated,  was  called 
to  the  fact  that  the  voluminous  dociiments  vmder 
consideration  presented  some  serious  tax  problems. 

"Letters  v/ere  v;ritten  by  both  of  the  above 
associations  requesting  one  week's  time  so  that  we 
might  give  further  consideration  to  the  entire  matter 
and,  in  particular,  to  the  tax  situation.   At  the 
meeting  Supervisors  Blake  anc  Halley  requested  a 
continuance  and  Supervisors  Dobbs  and  Perndon  objected 
on  the  ground  that  our  associations  have  been  dilatory 
and  further  that  time  v/as  of  the  essence  in  order  to 
have  the  stadium  in  operation  by  the  opening  of  the 
1959  baseball  season.   The  next  day  Mr.  Harney  stated 
that  under  no  circumstances  could  he  have  the  ball 
park  open  in  time  for  the  next  season. 
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"It  is  not  my  desire  to  in  any  way  impede  the 
building  of  the  new  ballpark  even  though,  personally, 
I  believe  that  the  old  stadium  v;ould  have  been  better 
and  parking  facilities  could  have  been  easily  provided. 
It  is  my  purpose,  hov/ever,  to  see  that  the  City  and 
County  of  San  Francisco  is  not  iiltimately  deprived  of 
taxes.   To  say  the  least,  these  documents  are  uncertain 
and  ambiguous  as  to  who  v;ill  pay  the  taxes,  if  any,  on 
any  of  these  properties  in  the  future. 

"There  are  three  documents  involved,  to  wit,  the 
agreement  between  the  City  and  County  of  San  Francisco 
Recreation  and  Park  Commission  and  the  Stadium  Company 
(called  a  non-profit  organization,  which  I  doubt). 
The  City  does  agree,  hov/ever,  to  buy  from  otadiim 
Company  for  the  sum  of  ;;^5,000,000.00  all  of  the  lands 
in  the  Recreation  Center,  required  by  Stadium,  and 
Stadium  agrees  to  deposit  v>2,000,000.00,  making  a 
total  of  5^7,000,000,00  for  the  acquisition  of  the 
land  for  the  stadium  and  parking  area.   It  is  provided 
that  Stadi"um,  Inc.  shall  have  the  exclusive  right  to 
sublease  and  I  talie  it  that  the  sub-lessee  will  be 
the  National  Exhibition  Company  (the  Giants). 

"Under  the  so-called  Groiind  Lease,  the  City  and 
County  of  San  Francisco,  a  miHiicipal  corporation,  and 
the  Recreation  and  lark  Commission  of  the  City  and 
County  of  San  Francisco,  Landlord,  with  San  Francisco 
Stadium,  Inc.  as  lessee,  paragraph  12  provides: 

"'The  Landlord  covenants  and  agrees  to  pay 
any  and  all  taxes  levied  or  assessed  upon 
the  Bay  View  Park  Area  (including  both  land 
and  improvements),  excepting  only  any  of 
such  taxes  which  may  be  paid  by  any  subtenant 
or  subtenants  of  the  Tenant  under  this  Lease. ' 

"This  is  an  attempted  complete  exoneration  of 
taxation  of  the  City  and  County,  a  part  of  which  taxes 
are  to  be  paid,  if  any.  by  a  subtenant  or  subtenants 
of  the  lessee  (stadivim). 

"Firstly,  this  exoneration  of  taxes  is  illegal 
under  the  provisions  of  Article  13.  Section  _I  of  the 
Constitution  of  the  State  of  California.   Secondly, 
it  is  an  attempt  to  w^aive  a  lien  for  taxes  v;hich 
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may  be  due  from  the  original  tenant  and  assiome  in 
its  place  a  contractual  obligation  from  a  subtenant, 
to  wit,  The  National  Exhibition  Co.,  v/hose  financial 
responsibility  may  or  may  not  be  existant  at  the 
time  the  tax  would  be  a  lien  and  v/ould  be  due. 

"The  next  lease,  called  Park  Lease,  betv/een  San 
Francisco  Stadium,  Inc.,  party  of  the  first  part,  and 
City  and  County  of  San  Francisco  and  Recreation  and 
Park  Commission  of  the  City  and  County  of  San  Francisco, 
parties  of  the  second  part,  provides  in  paragraph  11  as 
follows : 

"'The  City  agrees  to  pay  all  taxes,  if  any, 
of  any  kind  or  character  which  may  be  levied 
or  assessed  against  the  Corporation's  interest 
in  the  demised  premises,  and  also  any  other 
taxes,  excises,  licenses,  permits,  fees,  charges 
or  assessments  v/hich  the  Corporation  may  be 
required  to  pay  pursuant  to  any  law  nor  here- 
after enacted,  provided,  hov/ever,  that  the 
City  shall  not  be  obligated  to  pay  any  portion 
of  such  taxes  to  the  extent  that  such  payment 
is  made  by  any  other  tenant  of  the  Corporation 
or  of  the  City. • 

"The  document  designated  as  Stadium  Lease,  between 
the  San  Francisco  Stadiujn,  Inc.  and  National  Exhibition 
Co.  (tenant  and  Giants),  attempts  in  paragraph  20  to 
assume  the  payment  of  the  possessory  taxes,  if  any,  by 
the  National  Exhibition  Co. ,  imder  very  strict  limita- 
tions 5  paragraph  20  reads  as  f  ollov;s : 

"'The  tenant  agrees  to  pay  and  discharge  at  or 
before  maturity  all  taxes  or  assessments  levied 
or  assessed  against  the  possessory  interest 
created  by  this  lease  v/hich  it  is  obligated 
to  pay,  and  upon  any  personal  property  put  or 
placed  by  it  on  or  on  the  demised  premises,  and 
all  other  taxes,  excises,  licenses,  permit  fees, 
charges  or  assessments  upon  Tenant  that  may  be 
provided  by  law  insofar  as  the  same  may  be 
validly  asserted  by  reason  of  the  Tenant's  occu- 
pation or  use  of  the  demised  premises,  provided 
that  the  Tenant  shall  have  the  right  to  contest 
any  such  taxes  and  shall  not  be  deemed  to  be  in 
default  so  long  as  it  shall  in  good  faith  con- 
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test  the  validity  or  amount  of  such  taxes;  pro- 
vided, further  however,  that  the  Tenant  shall 
pay  any  such  taxes  under  protest,  or  furnish 
the  Landlord  v/ith  reasonable  security,  if 
required  by  the  landlord,  conditional  that  such 
taxes  will  be  paid,  in  the  event  such  payment 
is  necessary  to  prevent  a  tax  sale  or  forfeiture 
of  the  property  or  interest  upon  which  such 
taxes  are  levied. ' 

"All  such  taxes  are  to  be  paid  which  are  levied  or 
assessed  against  the  possessory  interest  created  by  the 
Stadium  and  National  Exhibition  Co. 

"It  is  to  be  noted  that  an  attempt  has  been  made 
to  exonerate  these  taxes  which  may  be  due  from  the 
original  tenant  and  assumption  thereof  is  attempted 
by  the  subtenant.   It  is  the  law  that  there  is  no 
contractual  relation  betv/een  the  over-landlord  (City) 
and  Stadium  so  that  right  could  not  be  enforced 
directly. 

"There  are  tvro  cases  in  the  State  of  California 
v;hich  have  attempted  to  pass  upon  this  situation,  to 
wit:   Hanmiond  Lumber  Company  v.  Los  ./ingeles,  12  CA  2d, 
277  and  Tilden  v.  Orange  County.  89  CA  2d,  586. 

"These  cases,  in  the  main,  hold  that  v/here  a 
municipality,  acting  in  its  proprietory  capacity, 
leased  lands  end  the  taxes  in  question  were  levied 
and  assessed  against  the  possessory  interests  of  the 
lessee  and  the  leases  \.^ere  silent  as  to  which  party 
should  pay  the  taxes  and  the  reversion  was  exempt 
from  taxation,  the  duty  to  pay  taxes  on  the  usi^fructuary 
interest  was  upon  the  lessee,  and  not  upon  the  municipality. 
In  the  Tilden  case  the  same  language  is  follov/ed,  the 
municipality  having  leased  to  Beck  and  Beck  subleased 
to  Tilden,  but  nothing  v/as  said  as  to  the  taxes,  the 
possessory  right  could  be  assessed  for  purposes  of 
taxation  to  the  person  in  possession  and  in  that  case, 
to  the  sublessee. 

"In  our  case,  hov^ever,  the  City,  in  the  Park  lease 
in  paragraph  11  thereof,  agrees  to  pay  all  taxes  of 
every  kind  and  character  ^/hich  may  be  assessed  against 
the  corporation  and  all  other  taxes,  excises,  licenses, 
permit  fees,  charges  and  assessments  which  the  corpora- 
tion may  be  required  to  pay.   It  is  my  contention  that 
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this  cannot  be  done  under  the  taxation  provisions  of 
the  Constitution  hereinabove  set  forth  and  the 
general  rules  of  assessment,  a  tax  is  exempt  only 
because  the  ovnership  of  the  property  by  the  Federal 
government,  State  of  California,  the  County  of 
liunicipality  or  a  municipal  agency,  and  the  possessory 
interests  therefore  are  exempt  from  taxation.   There 
is  no  inclusion  here  for  a  waiver  of  taxes  for  a 
corporation  such  as  otadiiom  and,  even  though  it  is 
designated  as  a  non-profit  organization,  it  neverthe- 
less is  profitable  and  even  so  there  can  be  no 
specific  exemption  as  provided  in  the  Lease. 

"The  Ground  Lease  provides  in  paragraph  12,  the 
landlord  (City)  and  tenant  (otadium),  the  landlord 
covenants  and  agrees  to  pay  any  and  all  taxes  levied 
or  assessed  on  the  Bay  View  Park  area,  excepting 
only  such  taxes  which  may  be  paid  by  any  subtenant  or 
subtenants  of  the  tenant  under  the  lease.   This  the 
City  cannot  do  imder  the  constitutional  inhibition 
and  the  general  laws  of  taxation.  Under  such  circum- 
stances, the  subtenant  in  possession  would  be  liable; 
here,  by  contract,  it  is  soUt;jht  to  make  the  subtenant 
liable  for  taxes  v^hich  have  been  exonerated  by  the 
original  lessor,  the  City  and  County  of  3an   Francisco. 

"Then,  in  the  Stadiiim  Lease  between  Stadivun  Coupany, 
landlord,  and  National  Exhibition  Co. ,  tenant,  in 
paragraph  20  the  tenant  of  otadium  and  subtenant  of 
the  City  agrees  to  pay  and  discharge  at  or  before 
maturity  all  taxjs  or  assessnents,  etc.  All  of  these 
taxes  have  already  been  exonerated  by  the  City  in  the 
original  lease. 

"Regardless  of  the  la\v  of  taxation,  there  is  no 
privity  of  contract  betv/een  the  original  landlord,  the 
City  and  County  of  3an  I'rsncisco,  and  the  subtenant. 
National  Exhibition  Co. ,  and  none  of  the  provisions 
of  the  agreement  betv/een  San  Francisco  Stadium,  Inc. 
and  National  Exhibition  Co.  can  be  exercised  by  the 
City  and  County  of  San  Francisco. 

"In  my  opinion  and  after  consultation  with  other 
attorneys  who  I  think  are  skilled  in  the  la\/s  of 
taxation  and  of  landlord  and  tenant,  the  provisions 
read  in  their  entirety  pertaining  to  taxation  in  the 
three  documents  v;ould  invalidate  any  possessory  interest 
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assessment  levied  against  any  of  the  persons  involved 
and  thus  permit  a  tax  evasion  to  the  detriment  of  the 
taxpayers  of  the  City  and  Ooiuity  of  6e.n   j;'rancisco. 

"A  very  vulnerable  situation  arises  \,'hen  it  is 
noted  that  the  City  and  Cotinty  of  ban  Prancisco  agrees 
to  pay  any  and  all  taxes  levied  upon  the  area,  except- 
ijag  only  such  taxes  as  may  be  paid  by  any  subtenants, 
we  assume  the  payment  of  many  collateral  taxes,  even 
though  we  do  exonerate  the  payment  of  the  ground  taxes. 
We  also  ought  to  consider  that  the  National  Lxliibition 
Co.  has  agreed  to  pay  only  such  taxes  as  they  are 
legally  obligated  to  pay.   "jhiereas,  the  City  has 
agreed  to  pay  all  other  taxes  and  if  the  courts 
should  hold  that  the  subtenant,  National  Exhibition 
Co. ,  is  not  legally  obligated  to  pay  imder  the  terms 
of  the  lease  there  would  be  no  taxes  collected  by  the 
City  and  County  of  San  Francisco. 

"Then  again,  the  tax  clauses  could  be  read  to 
the  effect  that  the  City  has  exonerated  any  lien  of 
any  kind  or  character  on  either  land  taxes  or  any 
possessory  taxes  and  is  accepting,  in  lieu  thereof, 
a  contractual  agreement  by  the  subtenant  to  pay  the 
tax  and,  as  has  happened  in  many  baseball  enterprises 
(for  example,  Cleveland  and  './ashington  today),  the 
ball  clubs  become  financially  embarrassed  so,  instead 
of  having  a  lien  for  taxes  against  the  tenant  and 
subtenant,  we  then  \vould  be  in  a  position  of  having 
waived  the  lien.   It  is  to  be  regretted  that  v/e 
taxpayers,  represented  through  the  i.unicipal  Conference 
and  the  Apartment  house  Associations  Consolidated, 
were  not  given  even  one  week  \/ithin  which  to  analyze 
these  very  serious  problems. 

''I  ask  you  to  refer  this  matter  to  the  Honorable 
City  Attorney,  Dion  R.  Holm.,  to  see  if  he  can  adjust 
this  matter  v/ith  the  various  tenants  involved  and 
merely  include  the  three  or  four   words  which  v/ould 
have  obviated  all  of  this  controversy  by  having  the 
Stadium  Company  and  the  National  i^xhibition  Company 
directly  assume  liability  for  any  tax  lien  \.'hich 
might  be  im.posed  under  possessory  interest  of  either 
or  both  the  tenant  or  subtenant. 
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"Another  thing  v;hich  cone^rns  our  group  is  the 
giving  of  a  very  lucrative  contract  to  Charles  Harney 
"by  V7hich  he  v/ill  malce  millions  of  dollars  on  the 
diffeience  between  the  price  of  the  acquisition  of 
the  land  and  its  market  value  and  also  the  profit 
on  the  contract.   It  is  my  opinion  that  this  contract 
is  undoubtedly  let  by  the  City  through  a  series  of 
corporations,  one  alleged  to  be  nonprofit  (v/hich  is 
not  the  fact)  and  the  other  is  the  sqcalled  Amusement 
Company  (Giants)  and  the  contract  was  let  to  llr. 
Harney  v/ithout  competetive  bid.   I  think  this  is  cir- 
cumvention of  the  mvmicipal  lav;  that  all  public 
contracts  by  the  miHiicipality  shall  be  subject  to 
public  bid. 

"Please  answer  this  letter  as  soon  as  possible 
as  I  am  contemplating  a  taxpayers'  suit  to  clear  this 
entire  matter  up  by  way  of  a  judicial  decision." 

The  letter  boiled  down,  raises  two  questions  regarding 
the  legality  of  the  aforesaid  contract.   Specifically  it  is 
contended: 

1.   Certain  provisions  in  the  Ground  Lease,  Park 
Lease  and  Stadium  Lease  v/ould  invalidate  the  possessory  interest 
assessment  levied  against  either  oan  Francisco  Stadium,  Inc. , 
the  tenant  under  the  Ground  lease,  or  National  jixhibition  Co., 
the  sublessee  under  the  Stadium  Lease. 

More  particularly,  that  Paragraph  12  of  the  Groiaid 
Lease  v/hich  provides: 

"The  Landlord  (City)  covenants  and  agrees  to  pay 
any  and  all  taxes  levied  or  assessed  upon  the  Bay 
View  Park  Area  (including  both  land  and  improvements), 
excepting  only  such  taxes  vrhich  may  be  paid  by  any 
subtenant  or  subtenants  of  the  tenant  under  this 
Lease , " 

and  that  Paragraph  11  of  the  Park  Lease  which  provides: 

"The  City  agrees  to  pay  all  taxes,  if  any,  of  any 
kind  or  character  which  may  be  levied  or  assessed 
against  the  corporation's  interest  in  the  demised 
premises  .  .  .  Provided,  hov.'ever,  that  the  City 
shall  not  be  obligated  to  pay  any  portion  of  such 
taxes  to  the  extent  that  such  payment  is  made  by 
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any  other  tenant  of  the  corporation  or  of  the 
City," 

are  an  attempted  complete  exoneration  (or  exemption)  of  taxes, 
which  is  illegal  imder  Article  XIII,oection  1  of  the  Constitution, 

2.   The  contract  let  to  Ohas.  L.  Harney,  Inc.  for 
the  construction  of  the  stadium  is  invalid  because  it  v/as  let 
\:ithout  competitive  bid. 

Before  giving  my  opinion  as  to  the  legal  questions 
raised  I  deem  it  necessary  to  correct  two  statements  appearing 
in  llr.    Christin's  letter.   Firstly,  the  letter  states  that  by 
the  terms  of  the  Agreement  the  City  agrees  to  buy  from  Stadium 
Company  (San  Francisco  StadiT;mi,  Inc.,  hereinafter  referred  to 
as  the  corporation)  for  the  sum  of  c'5,000,000  all  of  the  lands 
in  the  Recreation  Center,  required  for  the  stadium,  and  the 
corporation  agrees  to  deposit  ;...2 ,000,000  making  a  total  of 
<,.7,000,000  for  the  acquisition  of  the  land  for  the  stadium  and 
parking  area.   The  fact  is  that  the  agreement  provides  that  the 
City  agrees  to  buy  from  the  corporation  all  of  the  lands  nvmed 
by  it  in  the  pLCcreation  Center  area  for  the  sum  of  05,000,000, 
which  sum,  together  v/ith  the  sum  of  02,000,000  received  from 
the  sale  of  the  bonds  is  to  be  used  by  the  corporation  to  pay 
for  the  cost  of  constructing  the  stadium  and  other  improvements 
on  the  property  v/hich  it  will  lease  from  the  City  under  the 
terms  of  the  Ground  Lease,   oecondlj'-,  the  letter  states  that 
the  corporation, although  alleged  to  be,  is  not  in  fact  a  non 
profit  corporation.   The  ..rticles  of  Incorporation  of  the 
corporation  specifically  provide  in  Article  V  th,ereof  ^ 

"This  corporation  is  not  organized  for  profit 
and  no  part  of  the  net  earnings,  if  any,    of  this 
corporation  shall  ever  inure  to  the  benefit  of  any 
private  stockholder  or  individual  or  to  any  person, 
firm  or  corporation  excepting  only  the  City  and 
County  of  San  Francisco  whether  during  the  term  of 
existence  of  this  corporation  or  upon  its  dissolu- 
tion or  winding  up." 

Further,  the  Tax  Ruling  Division  of  the  United  States  Internal 
Revenue  Service  on  July  25,  1958  ruled  that  the  corporation  is 
a  non  profit  corporation  and  that  the  income  to  be  received  by 
it  will  be  exempt  from  Federal  Income  Tax. 
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OPINION 

Although  a  municipal  corporation  has  no  implied  or 
inherent  power  or  authority  to  exempt  any  property  or  any 
particular  class  of  property  from  taxation  (HcQuillin  Kuni. 
Corps.,  ciec.  44.65)  an  agreement  hy  the  City  to  pay  any  and 
all  tax:es  levied  or  assessed  upon  the  Bay  View  Park  Area 
given  for  valuable  and  adequate  consideration  does  not  sjnount 
to  an  exemption  of  taxes.   The  term  "exemption"  implies  a 
release  from  some  "burden,  duty  or  obligation.   It  cannot  be 
said  that  a  corporation  that,  for  valuable  consideration, 
obtains  the  agreement  of  another  to  pay  the  taxes  that  it 
would  "be  obligated  to  pay  is  thereby  exempted  from  the  burden 
of  paying  its  just  proportion  of  taxes  (Kaine  \/ater  Co.  v. 
City  of  L'aterville,  93  He.  586,  45  A.  830T;   The  contract 
does  not  pirrport  to  provide  that  the  property  of  the  corpora- 
tion shall  not  be  assessed.   Its  terms  indicate  that  it  is 
understood  by  both  parties  that  it  may  be  assessed  and  that 
in  such  case  the  City  v/ill  pay  the  taxes.   The  City  no  more 
exempts  the  property  of  the  corporation  from  taxation  by  such 
an  agreement  than  does  the  mortgagor,  who  agrees  to  pa^j^  the 
taxes  levied  against  the  mortgaged  property,  exempt  the 
mortgaged  property  from  taxation.   (Ludington  \;ater  Supply 
V.  City  of  Ludington  (Mch.  ) ,  78  l\r./  558. )   Nor  is  such  an 
agreement  by  the  City  to  pay  another's  taxes  contrary  to 
public  policy  (City  of  ihoenix,  v.  landrum  and  Iiills  Realty  Go.  , 
71  Ariz.  382,  227  P.  2d  1011}.   By  virtue  of  the  Stadium  Lease 
to  National  Exhibition  Co.  and  the  larh  Lease  to  the  City,  the 
corporation  has  divested  itself  of  all  right  to  possession  of 
the  Bay  Viev;  Park  Area.   A  possessory  interest  may  be  assessed 
to  the  person  in  possession,  even  though  only  a  sublessee, 
(Tilden  V.  Orange   Co.,  89  C.A.  2d  586.)   The  Assessor  can 
lav/fully  levy  an  assessment  against  the  possessory  interest 
of  the  National  Exhibition  Co.  in  proportion  to  its  value j  and, 
there  being  no  agreement  by  City  or  the  corporation  to  pay 
said  taxes, National  exhibition  Co.,  by  virtue  of  the  aforesaid 
paragraph  20  of  the  Stadium  Lease  as  v/ell  as  provisions  of 
applicable  law,  v/ould  have  to  pay  any  such  taxes  thus  assessed, 
subject  of  course  to  its  right,  v/hich  is  the  same  right  possessed 
by  any  taxpayer,  to  appeal  to  the  Board  of  Supervisors  on  the 
question  of  value. 

Because  of  the  foregoing  I  cajmot  agree  v-ith  Ilr. 
Christin  that  the  provisions  of  the  aforesaid  leases  "."ould  in 
any  way  invalidate  any  possessory  interest  assessment  which 
might  be  levied  against  either  the  corporation  as  tenant  imder 
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the  Ground  Lease,  or  National  Exhibition  Co.,  as  sublessee 
under  the  Stadium  Lease,   Any  possessory  interest  assessment 
levied  against  the  corporation  would  be  valid,  but  the  City 
would  pay  any  such  taxes  as  part  of  the  consideration  for  the 
obligations  assumed  by  the  corporation  under  the  Ground  lease, 
principally  financing  the  cost  of  3n.d  constructing  a  stadiiim 
upon  the  leased  property  and  granting  title  thereof  to  City. 
Said  agreement  by  the  City  to  pay  the  taxes  of  the  corporation 
being  amply  supported  by  valuable  and  adequate  consideration 
is  valid  under  the  authorities  heretofore  cited.   (rhoenix  v. 
Landrizm  and  Mills  Realty  Co.  ,  Luding;ton  w'ater  oUTJply  v.  City 
of  Ludington,  Maine  '..ater  Co.  v.  City  of  "aterville,  supra. ) 

As  to  the  contenti'^n  that  the  contract  let  to  Chas. 
L.  Harney,  Inc.  for  the  construction  of  the  stadiiim  is  illegal 
because  it  v;as  let  v/ithout  competitive  bidding,  the  Charter 
requirement  that  public  contracts  be  let  to  the  lo">  est  reliable 
and  responsible  bidder  (Charter  oec.  95)  obviously  applies  only 
to  contracts  let  by  the  City  and  County  of  oan  Francisco.   Here 
the  obligation  to  construct  the  stadium  rests  -;ith  the  corpora- 
tion by  virtue  of  the  terms  of  the  Agreement  betv/een  the 
corporation  and  City  dated  as  of  Harch  15,  1958  sjid   of  the 
Ground  Lease.   The  corporation,  and  not  the  City  and  Count;^'', 
is  letting  this  contract;  therefore,  the  requirement  of 
competitive  bidding  is  not  applicable.   (Lars en  v.  City  and 
County  of  San  Francisco.  152  C.A.  2d  355,  364.) 

For  the  foregoing  reasons  I  conclude:   (l)  that  the 
provisions  of  the  Ground  Lease,  Park  Lease  and  otadium  lease  do 
not  provide  for  any  exoneration  or  exemption  from  taxes,  and 
(2)  that  the  Contract  let  to  Chas.  L.  Plarney,  Inc.,  by  the 
corporation  for  the  construction  of  the  stadium  is  not  subject 
to  any  competitive  bidding  provisions  of  the  Charter. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

Toi  lir,    Harry  D.  Ross 
Controller 
._  109  City  Hall 
San  Francisco  2 

JG/TJB 
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SUBJECT;      IS   IT    OFB'ICIAL  rUSCONDUCT   FOR    CHIEF  ADMINISTRATIVE 
OFFICER    (CHESTER   MacPHEE )    TO   HAVE   01  "NED   STOCK   IN 
CORPORATION    (DEL-CAHP  INV.    INC.)   VJHICH  0>"NS   REaL 
PROPERTIES    IN  REDEVELOPrENT   AREA?      SEC.    33236  H.   &   S. 
CODE  AND   CHARTER  SEC.    222   CONSTRUED.      CONFLICT    IN 
INTEREST.      SERVING  'BIO  I'IaSTERS  . 

Dear   Mayor  Christopher: 

You  have   requested  me    to    investigate   and  to    give  my 
opinion  as  to  whether   the   involvement  vjith  and  ovjnership   of 
shares   of   stock   in  Del-Camp   Investments,    Inc.  by  Chief  Adminis- 
trative Officer  Chestor  R.   MacPhee    constituted  official  miscon- 
duct.    You  have   further  requested  that   I   express   my  opinion  as 
to   the   ethics   of   such  involvement  and  the   stock  ovinership  by  the 
Chief   jidministratlve  Officer. 

In  the   course   of  my  investigation  I  have  had  occasion 
to  confer  vdth  ilr,   MacPhee   and  Mr.    Gampana,   the   latter  president 
of  Del-Camp  Investments,    Inc.,    and  both  i-iere   thoroughly  co-opera- 
tive  in   answering   any   and  all   questions   that   I   asked  of   them, 

Mr,   MacPhee,   unsolicited  by  me,    submitted   a  financial 
statement   of   all  of   his   and   his  vilfe's    assets,  both  real   and 
personal,   and  with  this   finencial    statement   traced  his  business 
experience,    as  well  as   his   service    in   the    office  of  Collector 
of  Customs   from  vhich   he   resigned  to   accept    the    appointment   of 
Chief  Administrative   Officer , 

In  the   course  of  my  investi^jation  I    have  had  occasion 
to  review   the  Articles   of    Incorporation  and  Amendments   thereto 
of   Del-Camp   Investments,    Inc.    on  file    in  the   office   of   the 
County  Clerk   of    the    City   and  County   of   San  Francisco,    the  file 
of   the   Commissioner   of   Corporations    cf    the   State   governing  the 
issuance  of   stock  by  Del-Camp  Investments,    Inc.,   the  By-Laws 
and   the   Minutes   of   Del-Camp  Investments,    Inc.      I  have   also 
secured   information   from  the   Redevelopment   Agency  of    the   City 
and   County  and   our  Real   Estate   Department    as   to   the  parcels   of 
land   in   the    City    and  County  of   San   Francisco   held  by  Del-Cnmp 
Investments,    Inc.    which  are    contemplated  for   acquisition  by 
either  the  Redevelopment   Agency   or    the    City    and   County.      As   I 
have   indicated,    I   have   also  had  personal    conferences  with  Mr, 
MacPhee   and  Mr.    Angelo   Gampana,   president   of  Del-Camp   Investments, 
Inc. 
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The  facts  which  have  been  revealed  to  ne   from  the 
above   investigation  are   herein  set   forth, 

Del-Camp   Investments,    Inc.    (hereinafter   called  Del- 
Cara.p)    vjas   incorporated  on  the   l5th  day  of   October,    195ij-  and  the 
Articles   of  Incorporation  vere   filed  idth   the  Secretary  of   State 
on  October  22,   195i+   (File   No,   29296?)    and  with  the   County  Clerk 
en  October  2?,   1951]-  (Pile  No,    ijij.362). 

The  Articles  provided: 

"The   primary  business   in  vihich  the   corporation 
intends    initially  to  engage   in  is   that    of   purchasing, 
owning,    selling,   renting,    leasing   and   'lanaging  real 
property  in  any  of   its  for  is   both   improved  and  unim- 
proved,   and  causing    to  be    constructed  buildings   and 
improve nents   of   every   description  upon  such   real 
property  ovjned  or   leased  by   the   corporation; 

"This   corporation   is    also    formed  for   the   purpose 
of  purchasing,   acquiring,    selling,    ovjning,    assigning 
or  otherwise   disposing  of   notes,   notes    secured  by  deeds 
of   trust,   notes    secured  by    mortgages   and  other  forms 
of   indebtedness,    common  stocks,   preferred  stocks,  bonds, 
debentures   and  other  forms   of  securities   or   investments, 
•    •    • 

The  original  permit   for   the   issuance   of   shares   of 
Del-C?mp  by  the  Division  of   Coroorations    (File  No,    72069  SP) 
vjas  for    15,000   shares   of  vlO  par   value   stock  to  Anchor  Realty, 
a   co-partnership   composed  of  A.   E.    Campana,   president,   and 
R.   Del  Curto,   treasurer,   of  Del-Camp,    in  consideration   of   the 
transfer  by  them  to    the    corporation  of   notes   secured  by  deeds 
of  trust   in  the  aggregate  value   of   ;^150,000,     Thereafter,   on 
Jaiuary  20,    1955 »    the  Articles   of    Incorporation  of   Del-Cemp 
were   amended  to  provide  for   a   stock   structure   of   common   and 
preferred  shares,    and  on  May  13 »    1955   a  permit   was   granted  by 
the  Division  of  Corporations   for    ohe  issuance   of  22,ij.87  pre 
f erred   shares   of  olO  par   value   to  persons  who  vere   listed   in 
the   application  as  relatives,   clients  or  business   associates 
of  Mr.   Campana   and  Mr,   Del  Curto, 
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On  January  23,   1956,    a  subsequent   application  was 
filed  for  the    issuance   of   an  additional    ll-i.,735  preferred  shares 
of  vlO  par   value,   to  be   issued  to  persons   therein  listed  in 
the   amounts    set   forth,    and    a  permit    therefor  v;as   granted  on 
February  21,   195^.      The  name    of  Chester  R.   liacPhee    appears 
on  the   list   of  persons   to  whom  the    shares    were   to  be   issued 
for   1,000   shares. 

Thereafter,    in  April,   1957,    all   the  preferred  stock 
issued  under   the   tvio    applications   set   forth  above  were   converted 
into   an  equal  number  of   common   shares. 

The   records  of  the   Division  of  Corporations   indicate 
that  Chester  MacPhee   of   69  Grand  View  Avenue,   San  Francisco, 
California,   was  the   holder  of  500    shares  of    common   stock  of 
Del-Camp,   and  that    the   total   number  of   shares  which  have  been 
issued  is   i|]4.,395.     The  500   shares  held  by  Kir.    MacPhee,   there- 
fore,  represents   1.13  per   cent   of    the  shares  of  said  Del-Camp. 

Mr.    MacPhee  was   elected  a   director  of   Del-Camp    on 
January  5,    1956,    at    vhich   time  he    acquired  his  abock  Interest 
in   said   corporation,   and  resigned  as   such  director  by  letter 
dated  July  10,   1958,   ten  days   after   assuming  the    office   of 
Chief  Administrative  Officer.      The   minutes  of  the  corporation 
fail  to   disclose  action  on   the  resignation.      It   is  to  be  noted, 
hovjever,    that   there  has  been  no  meeting  of   the  directors   since 
July  10,    1958. 

The   minutes   of  the  corporation   indicate   that  he 
attended   six  of   the    twenty-seven  meetings   of   the  Board  of 
Directors  during  the  period  that   he    was    a  director  of    said 
corporation,     V/hile  I^.    MacPhee   resigned  as   a   director,   as 
set  forth  above,    he   retained  his   ownership  of  the   500    shares 
of  Del-Camp  until  October  10,    1958,    at   which  time    the   Division 
of  Corporations   issued  its  permit  for   the   transfer  of    said 
shares  which  had  been  held   in  escrow.     These  shares   were   sold 
pursuant  to  the    direction  by  Mr.   MacPhee  by  letter   dated  October 
7,    1958,   wherein  h©   expressed  his   desire   to   sell   these   shares. 
These   shares   were   sold   at    cost,   to   wit,    the  sum  of   ;^5,000,    more 
than  two  and  one-haLf   years   after   they  had  been  purchased  by 
him. 
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In  the   several  meetings   held  vdth  Mr.  MacPhee,   he   has 
clearly  illustrated  that   the    investment   of   v5»000    in  stock  in 
the   Del-Camp  Investment  Company  was   a  trifling  investment   vhen 
considered  in   conjunction  with  his   total  assets    and  those   of 
Mrs,   MacPhee,      He   described  his    investaent   as    a   "flyer"    knovjing 
generally  that   Mr,   Campana  and  l>4r,   Del  Curto  were   successful 
realtors  who  bought   properties  that   were   in  run-down   condition, 
rehabilitated  them  and   then  sold  them.      He   emphasized  that    he 
knew   just   generally  of  Del-Canp's   activities   and  had,   other 
than   tvfO   or  three   parcels   owned  by   it,   no  knowledge  of  where 
the  properties   were   located.     The  minutes   of  the   corporation 
disclose   the  full   authority  to  buy  and   sell  properties  was 
vested  in  Messrs,    Campana  and  Del   Curto.      Mr.    MacPhee   empha- 
sized he    had  no   intention   at  any  time  of  ever   seeking  a  profit 
from  the  City's  property. 

The  Director  of   the   Redevelopment   Agency  has  advised 
that   Del-Camp   is   the  owner  of  seventeen  parcels   of   real  property 
within  the  ^'estern  Addition  Redevelopment   Project,    (No,   UR   CAL, 
2-2,)    xijhich    property  was    acquired  on  various    dates    commencing 
in  April  of   1955   ^-^d   the    last   parcel   having   been  acquired  on 
November   ll^.,    1957,     Del-Gamp   is    also   the   ov/ner   of   thirty  other 
parcels   in  the  vicinity  of   said  project. 

Anchor  Realty,   which  is   a   co-partnership  composed  of 
the   two  main  stockholders   in  Del-Camp,   to  wit,   Mr.  Campana   and 
14r.    Del     Curto,    is    the   holder   of  seventeen  parcels    of  property 
In  the  vicinity  of  the  VJestern  Addition  Redevelopment   Project, 

The   Real  Estate  Department   further  has   advised  that 
Del-Camp   is   the   holcer   of   one   parcel   to  be   acquired  by  the   City 
and  County  of  San  Frsncisco   for   the  Golden  Gate  Elementary  School 
Project,      An  eminent   domain  action  vjas   filed  by  me  to    secure 
title   to   this  property  on  March  6,   1958.      An  eminent   domain 
action  was   filed  by  this   office   on  September   10,   1956   in   the 
name  of   the   City   and   County  to   secure    title    to   three   parcels 
ovjned  by  Del-Camp  needed   for   the  Geary  Street   widening,   which 
is   part   of   the  Western  Addition  Redevelopment    Project, 
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The  minutes  of  Del-Carap   of    tho  meeting   of   June   17» 
1958,   held   at   Marconi's  Restaurant,    indicate   that    Mr.   MacPhee 
vas  present    at    said  iieeting.      The  m-inutes   state    that   the   presi- 
dent  presented   a  detailed  report    of    the    appraisal  vihich  had 
been  made   of   the  property  vhich  was  being   taken  by  the    City 
and  County  of  San  Francisco  under   eminent   domain,    and   that   zhe 
president    indicated  that   several    of  the   City  appraisals  x-jere 
low  and  could  not  be   amicably  resolved  without   litigation. 
The  minutes   indicate   that    after   this  report    the   meeting  was 
adjourned. 

This    is   the   only  reference   to   any  problem  as   to 
the    acquisition  by  tho  City  of   any  Del-Camp  properties   at    any 
meeting   at  which  Mr,   MacPhee   v/as  reported  to    have  been  present. 
I   interrogated  Mr.    MacPhee   as   to   this   meeting  and  he    stated  to 
me  that    his   recollection  was   that   he   had  left   the   i^ieeting  before 
the   above   was   discussed  and  that   he   usually  left   all  meetings 
before   they  were   terminated.      Mr.   MacPhee   denied  any  knowledge 
that  Del-Carap  was   the   holder  of  any  property  which  was  to  be 
acquired  by  the   City  for  redevelopment    purposes  or  any  other 
purpose. 

I  have   also   been   advised  by  the   Redevelopment  Agency 
that  on  tM3    occasions    in   1952  I4r.    MacPhee,    while    a  member  of 
the  Board  of   Supervisors,  made    a  disclosure   as   to   property 
which  he  held  in  redevelopment   projects. 

The   following  opinion  is   based  on  the  foregoing  facts 
to  determine    if  there   exists    official   misconduct,    a   conflict   of 
interest,    if  Mr,    MacPhee   is    serving  "two   masters"    and  does   not 
even  imply  corrupt   or   criminal   intentions. 
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OPINION 


The  powers  and  duties  of  the  Chief  Administrative  Officer 
are  set  forth  generally  in  Section  60  of  the  Charter,  which  provide 
in  part  as  follows: 

"The  chief  administrative  officer  shall  be  respon- 
sible to  the  mayor  and  to  the  board  of  supervisors  for 
the  administration  of  all  affairs  of  the  city  and  county 
that  are  placed  in  his  charge  by  the  provisions  of  this 
charter  and  by  ordinance,  and  to  that  end  he  shall  have 
power  and  it  shall  be  his  duty  to  exercise  supervision 
and  control  over  all  administrative  departments  which 
are  under  his  jurisdiction;  to  appoint  the  heads  of  _ 
departments  under  his  control  and  the  members  of  advisory 
and  other  boards  provided  by  this  charter  or  by  ordinance 
to  be  appointed  by  the  chief  administrative  officer;  to 
prescribe  general  rules  and  regulations  for  the  adminis- 
trative service  under  his  control;  to  have  a  voice  but 
no  vote  in  the  board  of  supervisors,  with  the  right  to 
report  on  or  to  discuss  any  matter  before  the  said  board 
concerning  the  affairs  of  the  departments  in  his  charge; 
to  make  such  recommendations  and  propose  such  measures 
to  the  mayor,  the  board  of  supervisors,  or  committees 
thereof,  concerning  the  affairs  of  the  city  and  county 
in  his  charge  as  he  may  deem  necessary;  to  coordinate 
the  functioning  of  the  several  departments  of  the  city 
and  county  charged  with  powers  and  duties  relating  to 
control  of  traffic;  and  to  provide  for  the  budgeting  and 
control  of  publicity  and  advertising  expenditures  of  the 
city  and  county. " 

The  Chief  Administrative  Officer  of  the  City  and  County  c 
San  Francisco  is  also  an  ex-officio  member  of  the  City  Planning 
commission  (Charter  §115).   Among  the  departments  under  the  contr 
of  the  Chief  Administrative  Officer  are  the  Department  of  Public 
Sorks  and  the  Department  of  Public  Health,  the  two  City  departmer 
Which  have  vast  Responsibility  in  the  enforcement  of  the  muni cip^ 
codes,  and  the  Real  Estate  Department,  which  is  charged  with  the 
acquisition  and  disposal  of  all  City  properties.   The  Director 
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of  Public  Works  and  the  Director  of  Public  Health,  the  heads, 
respectively,  of  the  Department  of  Public  Works  and  the 
Department  of  Public  Health,  are  appointed  by  the  Chief  Adminis- 
trative Officer  and  serve  at  his  pleasure. 

The  operations  of  Del-Camp,  as  set  forth  in  the  facts 
above,  indicate  that  the  corporation  was  engaged  in  the  business 
of  acquiring  property  generally  in  the  Western  Addition  area 
and  that  it  held  substantial  holdings  in  the  Western  Addition 
Redevelopment  Project.   On  August  3,  19^8,  the  greater  part 
of  the  Western  Addition  area  was  designated  as  a  slum  and  blighted 
area  and  was  marked  for  eventual  redevelopment  by  the  Redevelop- 
ment Agency  of  the  City  and  County  of  San  Francisco,   Such  an 
area  would  undoubtedly  be  an  area  calling  for  greater  activity  on 
the  part  of  the  code  enforcement  departments  of  the  City,  which 
have  been  set  forth  above,  as  well  as  the  City  Planning  Commis- 
sion and  the  Redevelopment  Agency. 

The  Federal  regulations  in  connection  with  the  whole 
field  of  urban  renewal  and  redevelopment  provide  that  before 
Federal  assistance  is  granted  to  communities,  such  communities 
must  have  a  workable  program  for  the  elimination  and  prevention 
of  slum  and  blighted  areas.   To  fulfill  the  requirements  for  the 
approval  of  such  a  workable  program,  the  community  must  commit 
itself  and  its  workable  program  to  the  outcome  of  the  essential 
objectives  with  respect  to  the  following:   (1)  codes  and  ordi- 
nances; (2)  comprehensive  community  planning;  (3)  neighborhood 
analyses;  (4)  administrative  organization;  (5)  financing;  (6) 
housing  for  displaced  persons;  (7)  citizen  participation. 

The  City  and  County  of  San  Francisco  has  embarked  on 
such  a  program  with  the  revising  and  modernizing  of  its  muni- 
cipal codes,  such  as  the  Housing  Code,  the  Building  Code,  the 
Planning  Code  and  other  such  codes,  and  the  adoption  of  a  vigor- 
ous enforcement  program  of  these  codes,  to  the  end  that  the 
structures  which  are  in  violation  of  such  codes  and  which  cannot 
be  rehabilitated  shall  be  demolished,  and  that  other  structures, 
which  can  be  brought  into  compliance,  shall  be  rehabilitated. 
This  program  of  enforcement  has  been  carried  on  primarily  by  the 
Department  of  Public  Works  and  the  Department  of  Public  Health. 

Additionally,  the  City  Planning  Commission,  under  the 
provisions  of  the  Community  Redevelopment  Law  (Health  and  Safety 
Code  §§  33000-34009),  has  been  charged  with  many  duties  and 
responsibilities  in  connection  with  this  program,  among  which 
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has  been  its  work  in  connection  with  the  Master  Plan,  the  selection 
of  project  areas  for  redevelopment  and  the  formulation  of  prelimi- 
nary plans,  which  preliminary  plans  form  the  basis  for  the  tentative 
plans;  co-operating  with  the  Redevelopment  Agency  in  the  selection 
of  project  areas  and  the  preparation  of  preliminary  and  tentative 
plans;  reporting  on  alternative  plans;  reporting  and  recommending 
on  tentative  plans  presented  by  the  Redevelopment  Agency  to  the 
legislative  body;  consulting  with  the  Redevelopment  Agency  in  the 
formulation  of  redevelopment  plans  and  reporting  and  recommending 
as  to  the  conformity  of  such  plans  with  the  Master  Plan. 

The  Importance  of  this  urban  renewal  and  redevelopment 
program  Is  such  that  all  levels  of  our  government  have  acted  to 
bring  about  Its  realization;  the  Federal  level  has  determined  the 
standards  to  be  applied  and  is  supplying  the  greatest  amount  of 
financial  assistance  necessary  for  the  completion  of  the  program; 
the  State  level  has  enacted  the  enabling  legislation;  and  the 
local  level,  the  City  and  County,  has  activated  the  Redevelopment 
Agency  pursuant  to  State  law,  and  will  provide  for  its  contribu- 
tion to  match  that  of  the  Federal  Government,  either  by  cash  or 
by  non-cash  grants  in  aid,  such  as  the  development  of  streets, 
parks,  schools,  and  other  similar  public  works.   In  this  mutual 
program,  additionally,  there  may  be  situations  such  as  have  arisen 
in  connection  with  the  Western  Addition  Project,  where,  pursuant 
to  a  joint  powers  agreement  between  the  City  and  County  of  San 
Francisco  and  the  Redevelopment  Agency,  the  land  necessary  to  be 
acquired  for  the  Geary  Street  widening  in  the  V/estern  Addition 
Project  is  being  acquired  by  the  City  and  County  of  San  Francisco. 

I  have  pointed  out  the  close  relationship  between  the 
Redevelopment  Agency  and  the  City  and  County  of  San  Francisco  and 
its  departments  to  indicate  that  while,  technically,  the  Redevelop- 
ment Agency  is  a  State  agency  and  not  a  department  of  the  City 
and  County  of  San  Francisco  (see  Housing  Authority  v.  Los  Angeles, 
38  Cal.  2d  853;  Lockhart  v.  Bakersfleld,  123  Cal.  App.  2d  7287; 
for  all  practical  purposes  in  connection  v/ith  the  problem  herein 
presented,  it  is  so  closely  related  to  all  the  departments  of 
municipal  government  having  to  do  with  enforcement  of  municipal 
codes  and  with  the  planning  for  the  City  and  County  of  San 
Francisco  that  it,  too,  must  be  considered  a  department  of  the 
City  and  County  of  San  Francisco. 

I  will  now  turn  to  Section  222  of  the  Charter,  which 
generally  sets  forth  the  prohibited  practices  of  officers  and 
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employees.   Section  222  provides  In  part  as  follows: 

"No  member  of  any  board  or  commission  shall  accept 
any  employment  relating  to  the  business  or  the  affairs 
of  any  person,  firm  or  corporation  which  are  subject  to 
regulation  by  the  board  or  commission  of  which  he  is  a 
member.   No  supervisor  and  no  officer  or  employee  of 
the  city  and  county,  shall  be  or  become,  directly  or 
indirectly,  interested  in,  or  in  the  performance  of, 
any  contract,  work,  or  business,  or  in  the  sale  of  any 
article,  the  expense,  price  or  consideration  of  which 
is  payable  from  the  .treasury;  or  in  the  purchase  or 
lease  of  any  real  estate  or  other  property  belonging  to, 
or  taken  by,  the  city  and  county,  or  which  shall  be  sold 
for  taxes  and  assessments,  or  by  virtue  of  legal  process 
at  the  suit  of  the  city  and  county;  nor  shall  any 
person  in  this  section  designated  during  the  time  for 
which  he  was  elected  or  appointed,  acquire  an  interest 
in  any  contract  with,  or  work  done  for,  the  city  and 
county,  or  any  department  or  officer  thereof,  or  in 
any  franchise,  right  or  privilege  granted  by  the  city 
and  county,  unless  the  same  shall  be  devolved  upon 
him  by  law;  nor  shall  any  person  mentioned  in  this 
section  give  or  promise  any  money  or  other  valuable 
thing,  or  any  portion  of  his  compensation,  in  consider- 
ation of  his  nomination,  appointment,  or  election  to 
any  city  and  county  office  or  employment;  or  accept  any 
donation  or  gratuity  in  money  or  other  valuable  thing, 
either  directly  or  indirectly,  from  any  subordinate 
or  employee  or  from  any  candidate  or  applicant  for  a 
position  as  employee  or  subordinate  under  him. 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employment 
or  business  or  professional  work  or  enterprise  which  is 
inconsistent,  incompatible,  or  in  conflict  with  his 
duties  as  a  supervisor  or  officer  or  employee  of  the 
city  and  county  or  with  the  duties,  functions  and  respon- 
sibilities of  his  appointing  power,  or  the  department, 
office  or  agency  by  which  he  is  employed,  or  the  board 
or  commission  of  which  he  is  a  member. 


"Violation  of  any  of  the  provisions  of  this  section 
shall  constitute  official  misconduct  or  cause  for  dis- 
missal and  shall  subject  the  violator  to  the  proceedings 
and  penalties  provided  therefor  in  the  charter." 
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Section  223  of  the  Charter  provides: 

"Any  person  found  guilty  of  official  misconduct 
shall  forfeit  his  office,  and  shall  be  forever  after 
debarred  and  disqualified  from  being  elected,  appointed 
or  employed  in  the  service  of  the  city  and  county." 

Paragraph  one  of  Section  222  quoted  above  was  included 
in  the  Charter  as  originally  enacted  in  1932.  The  second  para- 
graph quoted  above  was  added  by  amendment  in  1957 •   Generally, 
the  section  sets  forth  the  practices  of  officers  and  employees 
which  are  prohibited  under  the  general  doctrine  of  conflicts  of 
interest  and  incompatibility. 

The  policy  behind  the  charter  section  above  quoted  and 
other  such  similar  sections  which  appear  to  be  universally  found 
in  statutes  and  charter  provisions  has  been  stated  in  the  case  of 
Stockton  Plumbing  and  Supply  Co.  v.  Wheeler,  68  Cal.  App.  592 
(where  a  contract  between  the  city  council  and  the  plumbing  company, 
of  which  company  a  city  council  member  was  sheet  metal  foreman, 
was  held  void).  The  court  stated,  at  page  601: 

"The  principle  upon  which  public  officers  are 
denied  the  right  to  make  contracts  in  their  official 
capacity  with  themselves  or  to  be  or  become  interested 
in  contracts  thus  made  is  evolved  from  the  self-evident 
truth,  as  trite  and  impregnable  as  the  law  of  gravita- 
tion, that  no  person  can,  at  one  and  the  same  time, 
faithfully  serve  two  masters  representing  diverse  or 
inconsistent  interests  with  respect  to  the  service  to 
be  performed.   The  principle  has  always  been  one  of 
the  essential  attributes  of  every  rational  system  of 
positive  law,  even  reaching  to  private  contractual 
transactions,  whereby  there  are  created  between  individuals 
trust  or  fiduciary  relations.   The  voice  of  divinity, 
speaking  from  within  the  sublimest  incarnation  known  to 
all  history,  proclaimed  and  emphasized  the  maxim  nearly 
two  thousand  years  ago  on  occasions  of  infinite  sacred- 
ness." 

And  in  the  case  of  Miller  v.  City  of  Martinez,  28  Cal. App. 
2d  364  (which  held  a  contract  between  a  city  council  and  an  oil  com- 
pany in  which  a  member  of  the  city  council  was  a  stockholder  and  was 
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its  manager,  was  void),  the  court  stated,  at  page  370: 

"It  v/ould  thus  appear  that  the  'interest'  need 
not  Involve  any  direct  financial  gain  upon  the  part 
of  the  public  official.   It  may  be  any  interest  which 
would  prevent  him  from  exercising  absolute  loyalty  and 
undivided  allegiance  to  the  best  interest  of  the  muni- 
cipality he  serves.   He  should  be  absolutely  free  from 
any  influence  other  than  that  which  may  grow  out  of  the 
obligations  he  owes  the  public." 

In  Noble  v.  City  of  Palo  Alto,  89  Cal.  App.  47  (wherein 
it  was  held  that  proceeds  from  the  sale  of  bicycles  v;hich  had  been 
found  in  the  streets  of  the  city  belonged  to  the  city  rather  than 
the  chief  of  police),  the  court  stated,  at  page  51*' 

"There  is  neither  a  more  v/holesome  nor  a  sounder 
rule  of  law  than  that  which  requires  public  officers 
to  keep  themselves  in  such  a  position  as  that  nothing 
shall  tempt  them  to  swerve  from  the  straight  line  of 
official  duty.   Officers  ought  not  to  be  allowed  to 
place  themselves  in  a  position  in  which  personal 
interest  may  come  into  conflict  with  the  duty  which 
they  owe  to  the  public.   The  rule  which  has  so  long 
prevailed  is  eminently  just." 

The  general  application  of  this  principle  has  been, 
in  relation  to  the  matter  of  municipal  contracts  with  a  private 
individual  or  other  legal  entity  wherein  an  officer  of  the  muni- 
cipality was  in  some  way  connected  with  the  other  contracting 
party,  that  such  contracts  have  generally  been  found  to  be  void. 
Some  of  the  situations  v/herein  such  a  contract  has  been  found 
to  be  void  are  the  following: 

1.   A  direct  contract  with  the  public  body. 

Berka  v.  Woodward,  125  Cal.  II9 

[Member  of  city  council  sold  lumber 
to  city.] 

County  of  Shasta  v.  Moody, 
90  Cal.  App.  519 

[Member  of  board  of  supervisors  did 
printing  for  and  sold  supplies  to 
county. ] 
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2.  A  partner  In  a  partnership  which  has 
contracted  with  the  municipality. 

Osburn  v.  Stone,  I70  Cal.  480 

[Partner  in  law  firm  was  officer 
of  the  city] 

People  V.  Deysher,  2  Cal.  2d  l4l. 


3.  An  employee  of  the  contractor  contracting 
with  the  municipality. 

Stockton  Plumbing  and  Supply  Co. 
V.  Wheeler,  6b  Cal.  App.  592 

[Contract  between  city  council  and 
plumbing  company  of  which  member 
was  sheet  metal  foreman.] 

4.  A  stockholder  and  a  member  of  the 
board  of  directors. 

San  Diego  v.  San  Diego  &  Lps  Angeles 
R.R.  Co..  44  Cal.  106 

[Deed  to  railroad  by  trustee  of 
city  who  was  a  stockholder  and 
director  of  the  railroad.] 

or  even  only  a  stockholder 

Miller  v.  City  of  Martinez, 
2H~Cal.  App.  2d  364 

[Member  of  city  council  was  stock- 
holder in  company  v/hich  sold 
products  to  city.] 


5.  A  creditor  holding  a  security  interest 
in  the  business  of  the  contractor. 

Moody  V.  Shuffle ton.  203  Cal.  100. 

[Supervisor  held  a  chattel  mortgage 
on  printing  plant  which  did  work 
for  county.] 
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In  the  case  of  People  v.  Deysher,  2  Cal.  2d  14?.,  the 
court  distinguished  the  situation  where  the  prohibited  interest 
did  not  exist  at  the  time  of  the  award  of  the  contract.  The 
court  there  stated,  at  page  146: 

"The  purchase,  after  award  of  contract  and  without 
previous  agreement  so  to  do,  by  the  contractor  of  mater- 
ial, used  in  the  performance  of  the  contract,  from  a 
member  of  the  board  awarding  the  contract,  or  from  a 
corporation  of  which  such  member  is  a  stockholder  or 
employee,  does  not  create,  in  such  member,  an  interest 
in  the  contract,  which  v/ill  invalidate  it.   (Escondido 
Lumber  etc.  Co.  v.  Baldwin,  2  Cal.  App.  6O6  [84  Pac. 
284],  cited  with  approval  in  Worrell  v.  Jurden,  36  Nev, 
85  [132  Pac.  1158],  and  Kerr  v.  State  ex  rel.,  65  Ind. 
App.  102  [116  N.  E.  590];  O'Neill  v.  Town  of  Auburn, 
76  V/ash.  207  [135  Pac.  1000,  50  L.  R.  A.  (N.  S.)  Il40]j 
People  V.  Southern  Surety  Co.,  199  Mich.  30  [ I65  N.  W. 
769];  Fredericks  v.  Borough  of  Wanaque,  95  N.  J.  L.  165 
[112  Atl.  309].)  However,  if  the  purchase  is  made  pur- 
suant to  an  agreement,  made  before  the  award  of  contract, 
the  latter  is  void.   (City  of  Northport  v.  Northport 
Townsite  Co.,  27  Wash.  543  [68  Pac.  204].)  In  the  last 
case  it  is  said:  'However,  devious  and  winding  the  chain 
may  be  which  connects  the  officer  with  the  forbidden 
contract,  if  it  can  be  followed  and  the  connection  made, 
the  contract  is  void.'   'In  determining  whether  or  not 
a  contract  such  as  this  is  against  public  policy  and 
Illegal,  the  court  is  not  concerned  with  the  technical 
relationships  of  the  parties,  but  will  look  beyond  the 
veil  which  enshrouds  the  matter  to  discern  the  vital 
facts.'   (Tuscan  v.  Smith,  130  Me.  36  [153  Atl.  289, 
73  A.  L.  R.  1344].)"   (Emphasis  of  the  Court) 

As  will  be  noted,  all  of  the  cases  cited  above  apply 
generally  to  the  situation  where  there  has  been  a  contract  or 
transaction  between  the  public  body  and  a  private  legal  entity, 
wherein  an  officer  of  the  public  body  had  some  interest  in  the 
private  agency,  and  the  question  was  that  of  the  propriety  of 
the  officer's  actions  and  of  the  legality  of  the  contract  or 
transaction. 

Referring  back  to  the  portions  of  Section  222  of  the 
Charter  quoted  above,  it  will  be  noted  that  two  distinct  types 
of  acts  are  prohibited:   (l)  an  interest  in  some  contract  or 
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transaction  with  the  City  and  County  of  San  Francisco,  and  (2) 
engaging  in  activity  which  is  incompatible  wilth  the  duties  of 
the  office. 

The  first  sentence  of  Section  222  deals  only  with  the 
acceptance  of  employment  relating  to  the  business  or  affairs 
which  are  subject  to  the  regulation  by  the  board  or  commission 
of  which  the  officer  is  a  member.  This  sentence  would  appear 
to  have  no  application,  being  restricted  to  members  of  boards 
or  commissions,  and,  even  considering  Mr.  MacPhee  as  a  member 
of  the  City  Planning  Commission,  it  is  restricted  to  "employment." 
In  the  instant  case  there  certainly  was  no  employment. 

The  second  sentence  of  Section  222  relates  to  the  direct 
or  Indirect  interest  of  an  officer  in  any  contract,  work,  business, 
or  in  the  sale  of  any  article,  the  price  or  consideration  of  which 
is  payable  from  the  treasury,  or  in  the  purchase  or  lease  of  real 
estate  or  other  property  belonging  to  or  taken  by  the  city  and 
county,  or  the  acquisition  of  any  interest  in  a  contract  with 
or  work  done  by  the  city,  or  in  any  franchise,  right  or  privilege 
granted  by  the  city.   It  will  be  noted  that  all  of  these  refer  to 
a  contract  or  transaction  or  such  similar  act  which  has  been  con- 
summated wherein  an  officer  would  have  an  interest. 

As  above  stated,  during  the  slightly  more  than  three 
and  one-half  months  in  which  Mr.  MacPhee  has  been  Chief  Adminis- 
trative Officer  of  the  City  and  County  of  San  Francisco,  to  wit, 
from  July  1,  1958  to  October  10,  1958  when  he  disposed  of  his 
stock  in  Del-Camp,  there  has  been  no  transaction  or  contract 
entered  into  between  the  City  and  County  of  San  Francisco  or  the 
Redevelopment  Agency  and  Del-Camp,  nor  has  Del -Camp  purchased  any 
property  during  this  period  in  any  of  the  redevelopment  projects. 
The  only  single  act  which  has  occurred  between  the  date  of  Mr. 
MacPhee 's  appointment  as  Chief  Administrative  Officer  and  the 
disposition  of  his  stock  interest  in  Del-Camp  was  the  filing  of 
an  action  in  eminent  domain  by  the  City  and  County  of  San  Francisco 
for  the  Geary  Street  widening.   Included  in  this  action  were  three 
parcels  of  land  owned  by  Del-Camp.  No  settlement  has  been  made 
as  to  these  parcels  and  the  action  is  still  pending  as  to  them. 

You  are  therefore  advised  that,  for  the  reasons  herein- 
above set  forth,  there  has  been  no  violation  of  the  provisions  of 
the  first  paragraph  of  Section  222  of  the  Charter. 


OPINION  NO.  1298 
October  21,  1958 
Page  15 


I  wish  to  add,  however,  that  the  possibility  of  such 
violation  was  inherent  in  the  dual  role  which  Mr.  MacPhee  held, 
to  wit,  an  officer  of  the  City  and  County  of  San  Francisco  and 
a  stockholder  in  Del-Camp,  because  of  the  necessity  of  the  City 
and  County  of  San  Francisco  and  the  Redevelopment  Agency  acquir- 
ing legal  title  to  certain  of  the  real  property  which  was  ov/ned 
by  Del-Camp.  Had  any  of  such  property  been  acquired  by  the  City 
or  the  Redevelopment  Agency  through  the  process  of  negotiation 
during  this  period  there  would  then  have  been  a  violation  of 
Section  222  of  the  Charter  and  Mr.  MacPhee  would  have  been  guilty 
of  official  misconduct. 

The  second  paragraph  of  Section  222  provides  as  follows: 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employ- 
ment or  business  or  professional  work  or  enterprise 
which  is  Inconsistent,  incompatible,  or  in  conflict  with 
his  duties  as  a  supervisor  or  officer  or  employee  of  the 
city  and  county  or  with  the  duties,  functions  and  respon- 
sibilities of  his  appointing  power,  or  the  department, 
office  or  agency  by  which  he  is  employed,  or  the  board 
or  commission  of  which  he  is  a  member. " 

I  have  had  occasion  to  render  an  opinion  on  the  definjtjon 
of  the  word  "incompatible"  on  February  9,    1956  (Opinion  No.  1050), 
a  copy  of  which  is  attached  hereto,  in  connection  vjlth  a  proposed 
amendment  of  the  Charter,  which  amendment,  in  slightly  different 
form,  was  adopted  by  the  electorate  as  that  portion  of  Section  222 
quoted  above  at  the  election  of  June  3,    1956,  and  was  ratified  by  , 
the  Legislature  on  January  15,  1957.  For  that  reason,  my  opinion 
of  the  definition  of  the  word  "Incompatible"  is  applicable  in  the 
instant  situation. 

In  that  opinion  I  stated,  on  page  3: 

"I'ly  research  has  failed  to  reveal  any  court  decision 
which  has  defined  or  considered  the  term  'incompatible' 
in  connection  with  the  particular  context  contained  in 
the  proposed  charter  amendment  attached  to  your  letter. 
However,  the  same  fundamental  principles  of  public  policy 
enunciated  in  the  above  cases  with  reference  to  incompati- 
bility of  office  would  be  equally  applicable  as  tests  in 
determining  the  question  of  incompatibility  of  a  particular 
private  professional  or  business  activity  of  an  elected 
officer  with  the  interests  of  the  City  and  County  under 
the  proposed  amendment." 
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And  again,  on  pages  5  and  6: 

"In  summation,  and  as  general  principles  derived 
from  adjudicated  cases  on  the  question  of  incompatibility, 
you  are  advised  that  the  interests  of  the  City  and  County 
of  San  Francisco  demand  the  undivided  allegiance  of  its 
public  officials  to  its  citizens,  that  they  exercise 
their  public  duties  with  absolute  honesty,  impartiality 
and  unbiased  judgment,  and  that  they  be  free  from  any 
influence  other  than  that  which  may  directly  grow  out 
of  the  obligations  that  they  owe  to  the  public  at  large. 
The  engaging  in  any  business  or  professional  activities 
by  an  elected  officer  v;hich  would  or  could  conflict  with 
or  interfere  with  the  proper  discharge  of  these  public 
responsibilities  and  duties  v;ould  be  incompatible  with 
the  interests  of  the  City  and  County  and  v/ould  consti- 
tute official  misconduct  under  the  proposed  amendment. 

"Necessarily,  each  case  would  have  to  be  decided  on 
Its  o;vn  particular  facts  and  in  the  final  analysis  the 
Board  of  Supervisors  would  be  the  judge  in  each  particular 
case  where  official  misconduct  is  charged  for  incompati- 
bility of  interest  by  virtue  of  the  provisions  of  Section 
11  of  the  Charter  which  constitutes  the  Board  as  the  tri- 
bunal to  hear  and  adjudicate  such  cases." 

This  portion  of  Section  222  provides  that  no  officer  shall 
"engage  in"  any  activity,  etc.,  which  is  incompatible  x^/ith  his 
duties. 

-^"^If  Mr.  MacPhee  had  retained  his  membership  on  the  Board 
of  Directors  of  Del-Camp,  his  stock  interest  in  Del-Camp,  and 
actively  participated  in  its  affairs  after  he  became  Chief  Admin- 
istrative Officer,  I  believe  that  such  activity  vjould  be  clearly 
incompatible  with  his  duties  as  Chief  Administrative  Officer  under 
the  foregoing  analysis.   As  above  noted,  Del-Camp  deals  in  proper- 
ties many  of  which  are  in  redevelopment  areas  or  in  the  immediate 
vicinity  thereof  and  many  of  which  are  designated  as  slum  and 
blighted  property.   Questions  of  code  enforcement  on  such  struc- 
tures and  the  abatement  of  nuisances  and  condemnation  of  such 
buildings  would  be  determined  by  departments  under  the  direct 
supervision  and  control  of  the  Chief  Administrative  Officer.   The 
conflict  of  interest  and  incompatibility  would  be  clear,  for  it 
is  apparent  that  by  a  vigorous  enforcement  policy  Del -Camp  would 
be  enabled  to  buy  distressed  properties  at  a  very  low  price  and 
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thereafter,  with  a  lenient  enforcement  policy,  be  able  to  profit 
from  such  properties  which  might  not  be  in  full  compliance  v;ith 
municipal  codes.   The  provisions  of  Section  222  quoted  above  would 
certainly  make  it  incompatible  for  the  Chief  Administrative  Officer 
to  "engage  in"  such  activity. 

However,  as  previously  pointed  out,  since  becoming  Chief 
Administrative  Officer  Mr.  MacPhee  discontinued  his  active  parti- 
cipation in  the  affairs  of  Del-Camp  and  as  of  October  10,  1958 
has  effectively  disposed  of  his  stock  therein.  The  impropriety 
of  his  retaining  his  stock  in  Del-Camp  during  the  period  from 
July  1,  1958  to  October  10,  I958,  in  view  of  the  latent  conflict 
of  interest  as  above  delineated,  is  manifest.   (See  Genser  v. 
State  Personnel  Board,  112  Cal.  /.pp.  2d  77.)  The  question  to 
be  determined,  however,  is  whether  such  retention  constituted 
a  violation  of  the  above  quoted  second  paragraph  of  Section  222 
so  that  he  would  be  guilty  of  official  misconduct,  and  v/hether, 
more  particularly,  the  mere  holding  or  retention  of  such  stock 
v;as  engaging  in  an  activity,  employment  or  business  or  profession 
within  the  meaning  and  intent  of  such  section. 

The  phrase  "engage  in"  is  defined  as  follows  in  the  case 
of  People  V.  Coppla,  100  Cal.  App.  2d  766,  at  page  768: 

"To  'engage  in'  is  to  be  occupied  in,  to  be  employed 
in.   (Webster's  Nev;  Internat.  Diet.,  2d  ed.)" 


See,  also: 


Mansfield  v.  Hyde, 

112  Cal.  AppT~2d  133,  138. 


In  City  of  Los  Angeles  v.  Cohen,  124  Cal.  App.  2d  225, 
at  228,  it  was  stated: 

"The  words  'engage,'  'engaged,'  and  'engaging'  relate 
to  and  connote  frequency  and  continuity  of  action. 
Cases  so  holding  are  collected  in  14A  V/ords  and  Phrases, 
page  188  et  seq.   It  is,  of  course,  well  established 
that  a  single  or  occasional  disconnected  act  does  not 
constitute  'engaging  in  business.'" 

In  20  C.  J.  1257,  in  relation  to  the  phrase  "engaged  in", 
it  is  stated  as  follows: 

"Employed  at;  transacting  or  carrying  on  the  v/ork 
or  business  or  service  for  which  one  is  employed.  This 
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term  has  been  variously  interpreted  as  Implying  a 
continuous  occupation  or  principal  business,  import- 
ing some  continuity  of  practice  and  more  than  occasional 
participation,  a  single  act  or  casual  employment,  or 
mere  supervision  without  a  physical  participation." 

It  should  be  pointed  out  that  the  argument  to  the  voters 
in  connection  with  the  amendment  to  Section  222  of  the  Charter  in 
1957^  which  Is  discussed,  stated  as  follows: 

"This  Proposition  will  prohibit  officers  and  City 
and  County  employees  from  engaging  in  outside  business 
or  professional  work  which  is  inconsistent  and  in  con- 
flict with  their  duties." 

Additionally,  it  should  be  pointed  out  that  the  amendment 
of  1957  does  not  have  the  phrase  "directly  or  indirectly"  which  is 
included  in  the  first  paragraph  of  Section  222  of  the  Charter.   I 
believe  the  omission  of  the  phrase  "directly  or  indirectly"  in  the 
second  paragraph,  taken  together  with  the  argument  to  the  voters 
and  the  interpretation  of  the  words  "engaged  in"  as  set  forth 
above,  leads  to  the  conclusion  that  the  second  paragraph  of 
Section  222  is  intended  to  prohibit  any  direct  employment,  business 
or  professional  work  which  is  incompatible  with  the  duties  of  the 
officer.   The  question  then  becomes  whether  stock  ownership  in  a 
corporation  would  be  such  a  direct  business  activity.   It  is  to 
be  noted  that  in  the  situations  v/here  there  has  been  a  contract 
entered  into  between  a  municipality  and  a  corporation  wherein  an 
officer  of  the  municipality  v/as  the  owner  of  stock,  this  has  been 
held  to  be  an  indirect  interest. 

Generally,  stock  ownership,  because  of  the  fact  that  the 
corporation  is  a  separate  legal  entity,  would  be  an  indirect  inter- 
est, except  in  such  situations  where  the  ownership  was  of  such  a 
substantial  block  of  the  shares  of  the  corporation  so  that  in  fact 
the  person  was  able  to  direct  the  affairs  of  the  corporation  through 
control  of  the  board  of  directors,  or  was  in  fact  all  of  the  shares 
of  the  corporation  and  the  corporation  was  in  fact  his  alter  ego. 
I  believe  such  limited  construction  is  necessary,  in  the  instant 
situation,  of  the  provisions  of  the  second  paragraph  of  Section  222 
for  the  reason  that  any  other  construction  would  mean  that  no  per- 
son in  effect  could  serve  as  an  officer  or  employee  of  the  City. 
I  therefore  conclude  from  the  facts  stated  and  the  applicable  law, 
there  is  no  official  misconduct  on  the  part  of  Mr.  MacPhee  as 
defined  in  Charter  Section  222. 
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We  will  now  consider  Mr.  MacPhee's  status  In  relation 
to  state  law. 

Section  33236  of  the  Health  and  Safety  Code,  which  is 
part  of  the  Community  Redevelopment  Law,  provides  as  follows : 

"No  agency  or  community  officer  or  employee  who 
in  the  course  of  his  duties  is  required  to  participate 
in  the  formulation  of  or  to  approve  plans  or  policies 
for  the  redevelopment  of  a  project  area  shall  acquire 
any  interest  in  any  property  included  viithin  a  project 
area  within  the  community.   If  any  such  officer  or  employee 
owns  or  has  any  direct  or  indirect  financial  interest  in 
such  property,  he  shall  immediately  mal-ce  a  v/ritten  dis- 
closure of  it  to  the  agency  and  the  legislative  body  v/hich 
shall  be  entered  on  their  minutes.  Failure  to  so  disclose 
constitutes  misconduct  in  office." 

The  first  sentence  of  the  said  section  refers  to  a 
community  officer  who,  in  the  course  of  his  duties  is  required  to 
participate  in  the  formulation  of  or  to  approve  plans  or  policies 
for  the  redevelopment  of  a  project  area,  shall  not  acquire  any 
interest  in  property  included  viithin  a  project  area  v/ithin  the 
community.   The  Chief  Administrative  Officer  is  an  officer  v;ho 
in  the  course  of  his  duties  is  required  to  participate  in  the 
formulation  of  or  to  approve  plans  or  policies  for  the  redevelop- 
ment of  a  project  area.  This  is  definitely  established  by  his 
position  as  an  ex-officio  member  of  the  City  Planning  Commission 
and  all  of  the  duties  which  the  City  Planning  Commission  has  in 
connection  with  the  adoption  of  a  Master  Plan,  selection  of  project 
areas  for  redevelopment  and  formulation  of  preliminary  plans  and 
cooperation  in  the  preparation  of  tentative  plans. 

The  Department  of  Public  V/orks  and  the  Department  of 
Public  Health  both  are  under  the  control  and  direction  of  the 
Chief  Administrative  Officer  and  the  Directors  of  Public  V/orks 
and  Public  Health  hold  office  at  his  pleasure.  These  departments 
all  play  a  vital  part  in  the  urban  renev\ral  program. 

The  first  sentence  of  said  Section  33236  of  the  Health 
and  Safety  Code  is  prospective  in  nature,  for  it  provides  that 
no  such  community  officer  shall  acquire  any  interest  in  any 
property  included  within  a  project  area  within  the  community. 
In  the  instant  case,  assuming  that  the  stock  ownership  of  Mr. 
MacPhee  in  Del-Camp,  because  of  the  fact  that  the  main  business 
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of  said  corporation  was  the  holding  of  real  property,  were  to  be 
considered  an  Interest  in  the  property  included  v;ithln  a  project 
area,  no  such  property  v;as  acquired  during  the  tenure  of  Mr. 
MacPhee  as  Chief  Administrative  Officer,  but  all  property  ov/ned 
by  Del-Camp  had  been  acquired  prior  thereto. 

The  second  sentence  of  Section  33236,  hov;ever,  provides 
that  if  any  such  officer  owns  or  has  any   direct  or  indirect 
financial  interest  in  such  property,  he  shall  immediately  mal-ce 
a  written  disclosure  of  such  interest  to  the  agency  and  the 
legislative  body,  to  wit,  the  Board  of  Supervisors,  which  shall 
be  entered  on  their  minutes. 

Under  the  cases  cited  above,  the  ownership  of  a  stock 
interest  in  a  corporation  has  been  held  to  be  an  indirect  interest 
(see  Miller  v.  City  of  Martinez,  28  Cal.  App.  2d  36^),  and  in  the 
case  of  San  Diego  v.  San  Diego' "&  Los  Angeles  R.  R.  Co.,  44  Cal. 
106,  an  old  but  sound  case,  the  court  stated,  at  page  II6: 

"But  it  is  claimed  by  the  respondent  that  the  rule 
does  not  apply  in  this  case,  because,  the  conveyance  being 
to  the  railroad  company,  Sherman  as  a  stockholder  had  only 
a  remote  or  contingent  interest  in  the  land  conveyed. 

"While  it  is  true  that  a  corporation  holds  the  legal 
title  of  the  corporate  property,  it  is  equally  true  that 
it  holds  it  for  the  benefit  of  its  policyholders.   In 
them  is  the  beneficial  interest.   If  it  makes,  it  is  their 
gain;  and  if  it  loses,  they  bear  the  loss.  At  common 
law,  though  not  parties  to  the  record,  they  could  not  be 
witnesses  for  the  corporation,  for  in  all  matters  in  which 
it  was  concerned  they  viere   considered  to  have  a  direct, 
certain  and  vested  interest,   (l  Greenleaf  on  Ev.,  Sec.  333.) 

"Men  may,  and  often  do,  feel  as  deep  a  concern  for 
the  success  of  a  corporation  in  v;hich  they  are  interested 
as  for  their  ovm  private  affairs.  To  hold,  therefore,  that 
one  intrusted  v/ith  property  in  a  fiduciary  capacity  may 
rightfully  bargain  in  reference  to  it  with  a  corporation 
in  v/hich  he  holds  stock,  would  be  to  ignore  all  the  evils 
which  the  rule  in  question  was  intended  to  prevent." 

The  only  conclusion  that  can  be  reached,  therefore,  is 
that  Chief  Administrative  Officer  MacPhee  as  the  ovmer  of  shares 
in  Del-Camp  had  at  least  a  financial  interest  in  property  within 
a  project  area  within  the  community  and  that  he  v;as  required 
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under  the  provisions  of  Section  33236  of  the  Health  and  Safety 
Code  immediately  to  make  a  written  disclosure  of  it  to  the  agency 
and  the  legislative  body  if  he  had  knoivledge  of  such  Interest. 

The  facts  in  relation  to  Mr.  MacPhee's  association 
with  Del-Camp  have  been  set  forth  in  detail  above.  He  v;as  a 
director  for  a  period  of  appro:Kimately  two  and  one-half  years 
and  attended  six  meetings  of  the  Board  during  that  period.   The 
minutes  of  the  corporation  indicate  that  Mr.  MacPhee  was  present 
at  the  Board  meeting  of  June  17,  1958,  at  which  time  the  president 
presented  the  report  of  the  appraisal  which  had  been  made  of  the 
property  of  Del-Camp  being  taken  by  the  City  and  indicated  that 
several  of  the  City  appraisals  were  low  so  that  litigation  would 
be  necessary  in  connection  with  said  parcels.   This  occurred 
thirteen  days  before  Mr.  MacPhee  assumed  the  office  of  Chief 
Administrative  Officer. 

Mr.  MacPhee  has  specifically  denied  to  me  that  he 
had  any  actual  Imowledge  of  the  facts  in  connection  with  Del- 
Camp's  activities  in  the  Western  /ddition  Redevelopment  Project 
Area. 

In  relation  to  the  Board  meeting  stated  above,  he  stated 
that  it  was  his  recollection  that  he  had  left  the  meeting  before 
that  matter  was  discussed. 

The  matter  of  Mr.  MacPhee's  knowledge  as  to  any  interest 
which  he  was  duty  bound  under  Section  33236  of  the  Health  and 
Safety  Code  to  disclose,  therefore,  resolves  itself  into  a 
determination  of  the  question  whether  Mr.  MacPhee  did  in  fact 
have  such  information,  and  thus  being  duty  bound  to  malce  the 
required  disclosure.   I  might  say  here  that  Mr.  MacPhee  had 
actually  made  such  a  disclosure  on  two  occasions  in  1952  in 
connection  with  certain  property  held  by  him  at  the  time  the 
redevelopment  projects  were  being  approved  by  the  Board  of 
Supervisors.   The  question  here,  however,  is  not  one  of  Mr. 
MacPhee's  knowledge  of  the  law  requiring  the  disclosure,  but 
rather  his  knowledge  of  the  facts  to  be  disclosed.  No  court 
of  record  has  as  yet  construed  Section  33236. 

18  C.  J.  1050  defines  "disclose"  as  follows: 

"To  bring  into  view  by  uncovering;  to  uncover  or 
discover;  to  lay  bare;  to  make  known;  to  open;  to  pro- 
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duce  from  a  state  of  latitancy  to  open  view;  to  reveal; 
to  reveal  to  knowledge;  to  impart  what  is  secret;  to 
free  from  secrecy  or  Ignorance;  to  tell  that  which  has 
been  kept  concealed." 

Additionally,  it  should  be  stated  that  the  disclosure 
must  be  made  "immediately."  The  word  "inmediately"  is  subject 
to  numerous  interpretations,  and  one  of  these  is  "within  a 
reasonable  time."  (See  20  V/ords  and  Phrases  124-130.) 

Assuming  that  the  word  "immediately"  meant  "within  a 
reasonable  time,"  the  question  of  \\fhat  would  be  a  reasonable 
time  under  the  facts  and  circumstances  would  vary  in  each 
particular  case,  v/hich,  again,  would  be  one  of  the  questions  to 
be  determined  preliminarily  by  you  in  determining  whether  charges 
of  "official  misconduct"  shall  be  filed  against  him  and  ultimately 
by  the  triers  of  fact  in  the  instant  case,  to  wit,  the  Board  of 
Supervisors.   If  Mr.  MacPhee  was  found  to  have  the  knowledge  and 
to  have  failed  to  disclose  immediately,  his  failure  to  disclose 
his  interest  would  be  misconduct  under  the  provisions  of  Section 
33236  of  the  Health  and  Safety  Code. 

You  are  therefore  advised  that  the  preliminary  determina- 
tion as  to  whether  under  the  facts  set  forth  above  Mr.  MacPhee 
did  have  knov/ledge  of  his  interest  in  the  property  in  the  redevelop- 
ment area  and,  if  so,  whether  there  was  an  immediate  disclosure 
of  such  Interest,  must  be  made  by  you  as  mayor  in  determining 
whether  you  should,  under  the  provisions  of  Section  59  and 
Section  11,  suspend  him  as  Chief  /dministrative  Officer  and  im- 
mediately notify  the  supervisors  thereof  in  writing  of  the  cause 
therefor  and  present  written  charges  of  official  misconduct 
against  him. 

On  the  other  hand,  should  you,  in  the  exercise  of  your 
power  therefor,  analyze  the  facts  as  sustaining  Mr.  MacPhee 's 
contention  of  lack  of  knowledge  of  Del-Camp's  ovmership  of  the 
concerned  properties  until  the  same  V'/as  brought  to  his  attention, 
and  should  you  find  that  he  then  acted  "immediately"  and  publicly 
to  divest  himself  of  his  interest  therein,  V7hich  would  seem  to 
eliminate  the  necessity  for  anything  further  by  way  of  disclosure, 
it  v/ould  be  within  your  province  to  adjudge  that  no  proceedings 
for  his  removal  should  be  instituted. 
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Finally,  attention  is  directed  to  your  request  that 
I  express  my  opinion  as  to  the  "ethics"  of  Mr.  MacPhee's  ovmership 
of  stock  in  the  Del-Camp  company  during  the  first  several  months 
of  his  incumbency  as  Chief  Administrative  Officer. 

That  portion  of  Section  26  of  the  Charter  v-/hich  requires 
that  I  render  my  "advice  or  opinion  in  v;riting  to  any  officer, 
board  or  commission  of  the  city  and  county  when  requested"  is 
obviously  limited  to  questions  which  are  purely  legal,  rather 
than  purely  moral,  in  nature.   In  the  performance  of  my  duties 
as  City  Attorney  I  am  neither  empov/ered  nor  inclined  to  publicly 
arrogate  to  myself  the  av;esome  prerogative  of  moral  judgment. 
The  privilege  of  such  judgment  is  clearly  reserved  to  a  higher 
and  wiser  tribunal. 

For  the  reasons  expressed,  then,  I  refrain  from  tendering 
my  opinion  regarding  the  question  of  "ethics"  posed  by  you. 

Apart  from  any  facts  involved  in  this  opinion  lest 
you  or  anybody  may  question  my  views  generally  concerning  any 
individual,  group,  partnership  or  corporation  that  may  be  formed 
and  believe  it  perfectly  moral  as  v;ell  as  legal  to  enrich  themselves 
from  the  enterprises  of  a  municipality,  state  or  even  the  nation 
and  have  no  qualms  about  endeavoring  to  do  so  and  consider  it 
smart  business,  I  volunteer  my  viev/s,   I  pronounce  such  groups 
as  thoroughly  unfair  and  immoral  as  they  merely  add  to  the  cost 
of  any  public  project,  at  no  matter  v;hat  level  it  may  be  undertaken, 
municipal,  state  or  national,  and  do  so  for  the  purpose  of  pecuniary 
gain  to  the  handful  of  those  involved  and  at  the  expense  of  all 
the  rest  of  us.   I  am  thoroughly  opposed  to  any  such  groups  and 
have  done  and  v:ill  continue  to  do  everything  in  my  pov;er  to  prevent 
them  from  accomplishing  their  nefarious  purposes. 
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CONCLUSION 


By  way  of  svimmary,  I  wish  to  reiterate  my  conclusions 
in  regard  to  the  question  asked  by  you; 

1.  You  are  advised  that  there  has  been  no  violation 
of  any  of  the  provisions  of  Section  222  of  the  Charter  governing 
prohibited  practices  of  officers  for  the  reasons  hereinabove 
set  forth. 

2,  You  are  advised  that  as  to  the  provisions  of 
Section  33236  of  the  Health  and  Safety  Code,  requiring  any 
officer  who  owns  or  has  any  direct  or  indirect  finaiiclal 
interest  in  property  to  make  an  immediate  written  disclosure 
of  it  to  the  agency  and  the  legislative  body,  if  you  find  that 
Mr.  MacPhee,  by  virtue  of  his  stock  ovmershlp  in  Del-Camp,  did 
have  such  a  financial  interest  in  property  within  the  redevelop- 
ment area,  and  if  you  find,  first,  that  he  had  Icnowledge  of  this 
interest  and,  secondly,  that  he  did  not  make  an  immediate  dis- 
closure thereof  in  accordance  v/ith  the  provisions  of  said 
section,  he  would  then  be  guilty  of  official  misconduct  and 

you  should,  under  the  provisions  of  Section  59  and  Section  11 
of  the  Charter,  suspend  him  as  Chief  Administrative  Officer 
and  immediately  notify  the  supervisors  thereof  in  writing  of 
the  cause  therefor  and  present  written  charges  of  official 
misconduct  against  him. 

You  are  further  advised  that  if  you  find  that  Mr. 
MacPhee  did  not  have  knowledge  of  such  financial  interest,  or 
if  he  did  have  knowledge  of  such  financial  interest  and  there 
v\fas  no  failure  on  his  part  to  disclose  such  financial  interest 
"immediately,"  as  required  by  Section  33236  of  the  Health  and 
Safety  Code,  then  Mr.  MacPhee  could  not  be  guilty  of  official 
misconduct  and  there  i>;ould  be  no  obligation  on  your  part  to 
take  action  against  him. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  The  Honorable  George  Christopher 
Mayor  of  the  City  and  County 

of  San  Francisco 
200  City  Hall 
San  Francisco  2,  California 

Copy  of  Opinion  No.  IO5O  enclosed 
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OPINION  No.  1050 
February  9,  I956 

SUBJECT:   "INCOMPATIBLE/'  DEFINITION  OP;  PROPOSED  AMENDMENT  TO 
CHARTER,  DESIGNATED  AS  SECTION  222.5. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as   follovjs: 

REQUEST 

"Supervisor  McAteer  has  introduced  a  proposed  charter 
amendment  which  contemplates  adding  Section  222.5  to 
the  Charter,  reading  as  follows: 

"'No  elected  officer  of  the  city  and  county 
shall  engage  in  any  professional  or  business  activ- 
ities incompatible  with  the  interests  of  the  city 
and  county.  Violation  of  any  of  the  provisions  of 
this  section  shall  constitute  official  misconduct.' 

"The  proposed  amendment  has  been  referred  to  the  Judiciary 
Committee  of  the  Board  which  will  meet  to  consider  it  on 
February  9,    I956.   Supervisor  McAteer  requests  that  on  or 
before  said  date  you  favor  the  committee  with  your  defini- 
tion of  the  word  'incompatible'  in  its  context  of  the  pro- 
posed section." 

OPINION 

Although  the  term  "incompatible  '  is  one  of  well  established  usage 
both  under  the  common  law  and  under  statutory  law,  no  court  has  ever 
attempted  to  lay  down  a  clear  and  comprehensive  rule  or  definition 
of  just  what  constitutes  incompatibility  in  general  or  v;hen  used  in 
connection  with  any  particular  context. 

In  an  opinion  I  rendered  to  the  City  Planning  Commission  on  Jan- 
uary 7,  195^,  on  the  question  of  incompatibility  in  connection  with 
the  holding  of  two  public  offices,  I  pointed  out  as  follows: 

"There  is  no  definition  of  incompatibility  to  be  found  in  the 
law  or  the  cases.  The  courts  have  preferred  to  analyse  the 
facts  of  each  case  and  apply  to  them  the  principles  of  public 
policy  of  which  incompatibility  is  composed.   A  recent  discus- 
sion of  these  principles  in  the  case  of  People  ex  rel.  Chapman 
V.  Rapsey,  16  Cal.  2d  636,  6hl   is  as  follows : ~~ 
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'The  impediment  to  such  holding  must  be  predicated 
upon  the  common  law  doctrine  of  public  policy  which 
is  well  recognized  as  the  foundation  for  many  deci- 
sions of  the  courts  of  this  State.  This  policy  and 
the  rule  which  developed  therefrom  was  given  atten- 
tion in  the  case  of  People  v.  Garrett,  72  Cal  Add 
452  [237  Pac.  8293,  TTEiFT-the  court  s4id:     ^^* 

"The  doctrine  arising  from  attempts  by  single  indi- 
viduals to  exercise  the  functions  of  incompatible 
offices  springs  out  of  considerations  of  public 
policy  ....  such  considerations  arising  naturally 
from  the  view  that  tv;o  offices  cannot  be  held  by  one 
person  when,  from  the  divergent  character  of  the  offices, 
the  public  interest  will  suffer  thereby."  And  at  page 

'^The  relationship  between  offices  which  will  lead  to  a 
judicial  determination  tliat  they  are  incompatible  and 
cannot  therefore  be  held  by  one  person  will  always 
appear  when,  to  quote  from  a  standard  textbook,  'the 
nature  and  duties  of  the  tv/o  offices  are  such  as  to 
render  it  Improper,  from  consideration  of  public 
policy,  for  one  incumbent  to  retain  both. •  (Dillon  on 
K^^'j-^^^^n Corporations,  5th  ed.,  sec.  4l9.)'^  Section 
^oy  Of  volume  'd   of  McQuillin  on  Municipal  Corporations 
says  X  • 

"Two  offices  are  said  to  be  incompatible  when  the 
holder  cannot  in  every  instance  discharge  the  duties 
of  each.  Incompatibility  arises,  therefore,  from  the 
nature  of  the  duties  of  the  offices,  when  there  is  an 
inconsistency  in  the  functions  of  the  two,  where  the 
functions  of  the  two  are  inherently  inconsistent  or 
repugnant,  as  where  antagonism  would  result  in  the 
attempt  by  one  person  to  discharge  the  duties  of  both 
on  ices,  or  where  tne  nature  and  duties  of  the  two 
°t^fi?^^  ^^%   such  as  to  render  it  improper  from  consid- 
%ll  IT^  t     public  policy  for  one  person  to  retain  both, 
hi!  f  fu  f^^  ^^  whether  the  two  offices  are  Incompati- 
ble in  their  natures,  in  the  rights,  duties  or  obligations 
connected  with  or  flowing  from  them  "  '  -LJ-oc^tions 
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'In  State  v.  Jones,  130  Wis.  572  [110  N.V/.431,  ll8 
Am. St. Rep.  1042,  10  Ann.  Gas.  696,  8  L.  R.  A.  (N.S.) 
1107] J  the  court  said: 

"It  is  not  an  essential  element  of  incompatibility 
at  common  law  that  the  clash  of  duty  should  exist  in 
all  or  in  the  greater  part  of  the  official  functions."' 

"In  the  case  of  People  ex  rel .  Kraemer  v.  Bags haw,  55  C.A.  2d 
155j  the  offices  of  councilman  of  a  sixth  class  city  and  county 
supervisor  were  held  incompatible.  The  court  stated  as  follows 
at  page  157: 

'If,  as  above  found,  the  two  offices  are  held  by  the 
same  person,  the  electors  of  the  city  and  those  of  the 
county  are  deprived  of  undivided  allegiance  to  their 
interests  as  citizens  and  electors.   In  the  building 
^   of  roads,  'A',  as  supervisor,  might  be  motivated  by  con- 
siderations of  convenience  and  the  best  interests  of  the 
entire  county,  but,  as  city  councilman,  he  might  be 
swerved  from  such  considerations  by  the  interests  of 
the  majority  of  the  municipal  property  owners.'" 

My  research  has  failed  to  reveal  any  court  decision  which  has  defined 
or  considered  the  term  "incompatible"  in  connection  v^;ith  the  particu- 
lar context  contained  in  the  proposed  charter  amendment  attached  to 
your  letter.   Hov;ever,  the  same  fundamental  principles  of  public  pol- 
icy enunciated  in  the  above  cases  with  reference  to  incompatibility 
of  office  would  be  equallj/-  applicable  as  tests  in  determining  the 
question  of  incompatibility  of  a  particular  private  professional  or 
business  activity  of  an  elected  officer  vjith  the  interests  of  the 
City  and  County  under  the  proposed  amendment. 

The  tests  and  considerations  set  forth  in  such  court  decisions  have 
been  applied  by  the  Attorney  General  of  the  State  of  California  in 
interpreting  comparable  prohibitions  contained  in  the  State  Civil 
Service  Act,  Sections  I85OO-I9765  of  the  Government  Code.  Section 
19251  of  the  Code  provides  in  part  as  follows: 

"A  state  officer  or  employee  shall  not  engage  in  any 
employment,  activity,  or  enterprise  which  has  been  deter- 
mined to  be  inconsistent,  incompatible,  or  in  conflict  with 
his  duties  as  a  state  officer  or  employee  or  v\rith  the  duties, 
functions  or  responsibilities  of  his  appointing  power  or 
the  agency  by  which  he  is  employed." 
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In  Section  19572  there  is  the  following  provision: 

"Each  of  the  following  constitutes  cause  for  dis- 
cipline of  an  employee,  or  person  whose  name  appears 
on  any  employment  list: 


"(s)  Any  other  failure  of  good  behavior  or  acts 
either  during  or  outside  of  duty  hours  which  are  incom- 
patible with  or  inimical  to  the  public  service." 

In  an  opinion  rendered  on  September  25,    19^^^  13  Ops.  Atty.  Gen.  84, 
the  Attorney  General  ruled  that  a  franchise  tax  ai'ditor  employed  by 
the  State  v;ould  be  in  violation  of  the  foregoing  prohibitions  if  he 
hired  himself  out  to  do  auditing  or  accounting  work  for  a  taxpayer 
in  connection  with  records  used  by  the  taxpayer  in  preparation  of  a 
State  franchise  tax  return  or  to  prepare  or  to  give  assistance  or 
advice  in  the  preparation  of  such  a  return  but  that  he  would  not  be 
in  violation  of  the  sections  if  he  hired  himself  out  to  do  such  viork 
in  connection  v/ith  the  Personal  Incom.e  Tax  law  as  his  official  duties 
did  not  extend  into  the  field  covered  by  such  law.   In  the  course  of 
his  opinion  the  Attorney  General  pointed  out  as  follovrs: 

"The  vrard  'inconsistent'  is  defined  in  Webster's  Nevj 
Standard  Dictionary  as  'Not  consistent;  incompatible;  in- 
congruous; inharmonious,'  and  the  vjord  'conflict'  is  de- 
fined by  the  same  authority  as  'To  meet  in  collision;  to 
clash;  to  be  in  opposition  or  at  variance.'   These  words, 
while  perhaps  not  fully  synonymous  with  the  word  'incom- 
patible' used  in  the  section,  would  appear  to  bear,  on  the 
vjhole,  comparable  meaning.  The  vrard  'incompatible'  is  one 
of  general  usage,  but  it  is  a  term  difficult  to  define  with 
precision  v;hen  used  in  connection  v/ith  public  employment. 
It  is  used  generally  v/ith  respect  to  offices,  rarely  vrith 
respect  to  employments  of  lesser  stature.   Incompatibility 
betv;een  tv/o  offices  has  been  said  to  exist  where  'the 
nature  and  duties  of  the  tvro  offices  are  such  as  to  render 
it  improper,  from  considerations  of  public  policy,  for  one 
incujnbent  to  retain  both.'   (People  v.  Garrett,  72  Gal.  App. 
452,  237  Pac.  829.)   In  McQuillin  on  Municipal  Corporations 
(2nd  Ed.  Revised)  Vol.  2,  page  l42,  it  is  said:   'Offices 
which  are  declared  by  the  adjudications  to  be  incompatible 
are  such  as  bear  a  special  relation  to  each  other;  or  being 
subordinate  to  and  interfering  vrith  the  other  so  as,  in  the 
language  of  Coke,  to  induce  the  presumption  that  they  cannot 
be  executed  v/ith  impartiality  and  honesty. ' 
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"The  following  language  from  46  C.  J.  9^2  is  cited  with 
approval  in  the  case  of  People  ex  rel.  Chapman  v.  Rapsey, 
16  Cal.  2d  636,  107  Pac.  2d  388;   'The  Inconsistency,  v;hich 
at  common  lav;  makes  offices  incompatible  does  not  consist 
in  the  physical  impossibility  to  discharge  the  duties  of 
both  offices,  but  lies  rather  in  a  conflict  of  interest, 
as  vjhere  one  is  subordinate  to  the  other  and  subject  in 
some  degree  to  the  supervisory  pov/er  of  its  incumbent,  or 
where  the  incumbent  of  one  of  the  offices  has  the  power  to 
remove  the  incumbent  of  the  other,  or  to  audit  the  accounts 
of  the  other. ' 

"We  are  of  the  viev;  that  the  v/ord  as  used  in  section 
19251  bears  this  same  general  significance  and  that  the 
rules  which  have  been  announced  in  the  adjudications  v;ith 
respect  to  incompatibility  of  office  should  be  applied  in 
the  construction  of  the  section  with  respect  to  incompati- 
bility between  offices  or  employments  and  the  activity  or 
enterprise  in  which  the  officer  or  employee  proposes  to 
engage . 

"Accordingly,  in  order  to  determine  the  second  ques- 
tion, it  becomes  necessary  to  discover  whether  there  is 
such  a  conflict  in  interest  between  the  public  employment 
and  the  private  employment  as  to  make  it  improper  for  the 
State  employee  to  engage  in  both." 

In  connection  with  the  proposed  amendment  and  this  discussion,  my 
attention  has  been  directed  to  the  opinion  I  rendered  on  November  26, 
1952,  with  reference  to  the  appearance  before  local  Boards  or  Com- 
missions by  members  of  the  Board  of  Supervisors  and  their  filing, 
prosecuting  and  defending  suits  in  opposition  to  the  city  and  county. 
I  pointed  out  in  that  opinion  that  although  such  activities  did  not 
constitute  official  misconduct  ujider  the  existing  charter,  that  there 
was  a  latent  conflict  of  interest  in  such  activities.  For  the  rea- 
sons stated  in  that  opinion  I  believe  that  such  professional  activi- 
ties could  be  determined  to  be  incompatible  v;ith  the  Interests  of  the 
City  and  County  within  the  meaning  of  the  proposed  amendment  and  that 
a  Supervisor  v;ould  engage  in  such  activities  at  his  peril. 

In  summation,  and  as  general  principles  derived  from  adjudicated  cases 
on  the  question  of  incompatibility,  you  are  advised  that  the  inter- 
ests of  the  Citj'-  and  County  of  San  Francisco  demand  the  undivided 
allegiance  of  its  public  officials  to  its  citizens,  that  they  exer- 
cise their  public  duties  v;ith  absolute  honesty,  impartiality  and 
unbiased  judgment,  and  that  they  be  free  from  any  influence  other 
than  that  which  may  directly  grov;  out  of  the  obligations  that  they 
owe  to  the  public  at  large.  The  engaging  in  any  business  or  profes- 
sional activities  by  an  elected  officer  v;hich  would  or  could  conflict 
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with  or  interfere  v/ith  the  proper  discharge  of  these  public  respon- 
sibilities and  duties  v/ould  be  incompatible  vrith  the  interests  of 
the  City  and  County  and  would  constitute  official  misconduct  under 
the  proposed  amendment. 

Necessarily,  each  case  v;ould  have  to  be  decided  on  its  ov/n  particular 
facts  and  in  the  final  analysis  the  Board  of  Supervisors  would  be 
the  judge  in  each  particular  case  where  official  misconduct  is 
charged  for  incompatibility  of  interest  by  virtue  of  the  provisions 
of  Section  11  of  the  Charter  which  constitutes  the  Board  as  the 
tribunal  to  hear  and  adjudicate  such  cases. 

Respectfully  submitted, 

DION  R.  HOLM 
TJB/BJV/  City  Attorney 

To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,    California 

Attention:   Mr.  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO.  1299 
November  6,  1958 

SUBJECT:    PERRY  RELIEF  MAP,  DISPOSITION  THEREOF 
Dear  Sir: 

You  have  requestecJ  an  opinion  of  the  City  Attorney  as 
follows : 

REQUEST 

"Transmitted  herewith  is  a  letter  from  Senator 
George  Miller  concerning  disposition  of  the  Relief  Map 
of  California  located  in  the  Ferry  Building.   In  addi- 
tion a  copy  is  attached  of  the  a^j^reement  of  the  City 
and  County  with  the  State  Board  of  Harbor  Commissioners ^ 
transferring  title  of  the  map  to  the  City. 

"Senator  Miller  has  questioned  the  authority  of 
the  State  Board  of  Harbor  Commissione  rs  to  transfer 
title  of  the  map  to  the  city  and  county  without  the 
specific  authorization  of  the  Legislature.  He  stated 
in  his  letter  he  Iiad  requested  an  opinion  from  the  Leg- 
islative Counsel  as  to  the  legality  of  the  disposition 
of  the  map  by  the  City  and  County  of  San  Francisco. 

"Legislation  relating  to  the  disposition  of  the 
map  by  the  City  is  scheduled  to  be  considered  by  the 
Education,  Park  and  Recreation  Committee  of  the  Board 
of  Supervisors  next  week. 

"In  view  of  the  foregoing,  I  would  appreciate 
having  an  opinion  from  you  advising  us  whether  the  city 
has  authority  to  enact  legislation  providing  for  the  dis- 
posal of  the  Relief  Map." 

OPINION 

On  December  1^  1953  a  contract  was  entered  into  by  the 
Board  of  State  Harbor  Commissioners  for  San  Francisco  Harbor  and 
the  City  and  County  of  San  Francisco.  Under  the  terms  of  the  con- 
tract the  Board  transferred  all  of  its  right,  title  and  interest 
in  and  to  the  model  Relief  Map  of  the  State  of  California.  The 
City  and  County  accepted  the  Relief  Map  with  the  condition  that  a 
contract  of  emplojnnent  with  Mr.  Davis  F.  Schwartz  be  assumed,  which 
was  done . 

Both  the  Board  of  State  Harbor  Commissioners  and  the  BoavC 
of  Supervisors  approved  the  contract  by  resolution  together  with 
the  required  approval  of  the  Director  of  Finance.  As  per  statutory 
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authority  (Sec.  1732. 7 >  Harbor  and  Navigation  Code)  the  Port 
Director  signed  the  contract.  In  my  opinion  the  contract  is 
legal  and  its  effect  was  to  transfer  all  title  of  the  map  with 
no  reservations . 

The  problem  thus  arises;  has  the  City  and  County  of 
San  Francisco  the  legal  right  to  dispose  of  this  personal  prop- 
erty? 

Charter  Section  88  provides  as  follows:   "The  purchaser 
of  supplies  shall  have  authority  ...  to  sell  personal  property 
belonging  to  the  city  and  county  on  the  recommendation^^of  a 
department  head,  that  such  articles  are  unfit  for  use."  The 
proposed  legislation  related  that  this  was  done  to  no  avail  as  no 
bidders  were  available. 

Charter  Section  9  provides  "The  powers  of  the  city  and 
county,  except  the  powers  reserved  to  the  people  or  delegated  to 
other  officials,  boards  or  commissions  by  this  charter,  shall  be 
vested  in  the  board  of  supervisors  and  shall  be  exercised  as  pro- 
vided in  this  charter."    It  is  thus  within  the  power  of  the 
board  to  pass  legislation  authorizing  the  Chief  Administrative 
Officer  to  dispose  of  the  Relief  Map  where  it  has  been  demon- 
strated that  the  property  can  be  disposed  of  in  no  other  manner. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  KOLM 
City  Attorney 


TO:   Mr.  Chester  MacPhee 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 . 
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OPINION  NO,  1300 
November  12,  1958 


SUBJECT:  LICENSING  OP  rOIION  PICTURE  THEATRES,  VRETHER  TO  EE 
LICENSED  UNDER  SECTION  12^  OR  SECTION  11^.3,  PART  III 
OP  THE  MUNICIPAL  CODE. 


Dear  Sir 


I  have   your  request   for   an  opinion  as   follows: 

REQUEST 


"Por   many  years,    the    Tax  Collector's  Office 
has    licensed  15  various  moving  picture   houses    that 
are   administered  by   the   United  California  Theatres, 
Inc.      They  have   alviays   been  licensed  under  Section 
125   of  Part   III   of   the   Municipal  Code,   which  covers 
moving  picture   exhibitions, 

"In  the   -norning  mail   on  September  22,    1958,   the 
Tex  Collector's   Office  received  15  checks,   totaling 
s|)i^.300.00,    with  the  request   that    all  of    these  houses 
be   licensed  under  Section  IJ4.3   of   the    Code   which   covers 
theatres.      If  they   were   licensed  under  Section  ll|3> 
it  vTOuld  show   an  annual  savings    of    >.j18L|.0,00   to   the 
Chain.     To   comply  with   the  request   of   the    Chain  would 
affect   the   rates   of     lany  of   our   moving  picture  exhibi- 
tion accounts,   many  of    them  adversely, 

"in  determining  which  section   applies   in  a 
given   case,    the    Tax  Collector's   Office  has   a  ruling 
that    if  the   primary   function  of  the    establishment    is 
the   showing  of  moving  pictures,    Section  125   shall 
apply. 

"if  your    opinion  holds   that   Section   lij.3   applies, 
does    It   mean  that    Section   125   is   no   longer  in  force 
and  effect  and  that    all  moving  picture   exhibitions 
are   to  be  licensed  as   theatres?" 


:i 
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OPINION 


Each  "moving  picture   exhibition"   and  "theatre"    In  the 
City   and   County   of   San  Francisco  is    subject   to  license  under 
either  Section  125   or  Section   1^3  of   Part   III,   Municipal  Code. 
Theatre  proprietors  or    lessees   pay  fees  purs'oant   to  Section 
ll\.'3  vihile    the    fees   of  exiilbltors  of   moving  pictures   are   governed 
by  Section   125  of    said    code. 

Section  1101(a),   Part   II,   Chapter  I,  Municipal   Code, 
defines   "theatre"   as  follows; 

"(a)      Theatre   defined,      A   theatre   is    a 
building  or   part  of    a  building  designed  ^^!lth 
a  working    stage   intended  to  be  used  for  the 
specific   purposes  of   presenting   theatrical 
or    operatic  pen'orrnances  or    for    displaying 
motion,   audible    or    television  pictures  before 
an   assemblage  of  persons,   v/hether    such   assem- 
blage be   of  a  public,    restricted  or  private 
nature." 

vhlle   the   primary  function  of    a  building  may  be   the  show- 
ing  of  moving  pictures,    it   Is   nevertheless   a   theatre  for  pur- 
poses   of   licensing  if   it    was   "designed  with   a  working   s::age 
Intended  to  be   used  for  the    specific   purpose  of  presenting 
theatrical   or    operatic    performances,"  (Soction  1101(a), 

Part   II,   Chapter   I,   Municipal  Code)c      In  short,   the   design 
of    the    establishment   is    the   essential   f?ctor   which  determines 
which   license   section  applies   in  a   given  case. 

Section   1110(a),   Part   II,    Chapter   I,   Municipal    Code, 
defines   "working   stage"    as   follows: 

"(a)      Working   stage.      A  working    stage,    for  the 
purpose   of   this   article,    is   defined   as    a  stage 
separated  from  the    auditorium  and   designed  for 
the   use   of  movrble    scenery,    and   having  a  fly 
gallery  or  other   overhead  space   extending  more 
than  five  feet    (5')    above  the   proscenium  arch," 
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It    is   my  opinion   that  buildings  which  fall  vdthln  the 
quoted  definition   of   "theatres"    are    to  be   licensed  pursuant    to 
Section  ll|.3»   Part   III,   Municipal  Code.      Exhibitors   of  moving 
pictures   In  public  places  not   qualifying   as   "theatres"    should 
be   licensed  under  Section  125,   Part   III,   Ilunlclpal  Code. 

You  are   so    advised. 

Respectfully  submitted. 


DION   R.    HOLM 
City  Attorney 

0IW:GEB 


TO:      Mr.    James  W.   Reinfeld 
Tax  Collector 
City  Hall 
San  Francisco   2,    California 


OPINION  NO.  1301 
November  12,  I958 


SUBJECT:   CH.'mTER  SECTION  11?;  WHETHER  ACTION  IS  REQUIRED 
THEREUNDER  BY  BOARD  OF  SUPERVISORS  IN  INSTANCE 
WHERE  PLANNING  COMMISSION  REZONES  PROPERTY  ON 
ITS  OVm  MOTION. 

Dear  Sir: 

You  have  asked  my  advice  concerning  the  question  of  proce- 
dure required  of  the  Board  of  Supervisors  under  Section  117  of  the 
Charter  In  an  Instance  where  the  local  Planning  Commission  has 
rezoned  property  upon  Its  ovm  motion.  More  particularly,  you  ask 
whether  any  action  Is  required  of  your  Board  regarding  Resolution 
No.  4943  of  the  Planning  Commission,  adopted  on  September  11,  1958, 
whereby,  on  Its  own  motion,  the  Commission  rezoned  certain  blocks 
and  lots  in  Dolores  Heights  from  Second  Residential  to  First  Residen- 
tial. There  is  no  appeal  pending  regarding  such  rezonlng. 

OPINION 

Your  Inquiry  requires  an  interpretation  of  Section  II7  of 
the  Charter,  now  quoted  in  material  part: 


"ZONE  CHANGES 

"The  city  planning  commission,  from  time  to  time, 
shall  consider  and  hold  hearings  on  proposed  changes  in 
the  classification  of  the  use  to  which  property  in  the 
city  and  county  may  be  .put,  and  the  establishment  or 
changing  of  building  set-back  lines,  in  either  case,  on 
its  own  motion  or  on  the  application  of  an  interested 
property  owner. 

"HEARINGS,  ETC. 

"The  board  of  supervisors,  by  ordinance,  shall 
establish  procedure  for  action  on  such  matters,  which 
ordinance  must  provide,  among  other  things,  that  the 
commission  shall  give  notice  of  time,  place  and  date  of 
hearing  by  posting  throughout  the  area  and  by  publication 
not  less  than  twenty  days  prior  thereto;  that  the  commis- 
sion shall  notify,  in  writing,  not  less  than  ten  days 
prior  to  said  hearing,  applicants  for  proposed  changes, 
and  all  persons  whose  names  and  addresses  are  shown  on 
the  assessment  roll  as  oivners  of  property  within  three 
hundred  feet  of  all  exterior  boundaries  of  the  area 
affected  by  the  proposed  changes  of  the  time  and  place 
of  hearing,  which  names,  addresses,  and  other  Information 
shall  be  furnished  by  the  applicant  in  the  form  required 
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by  the  commlssioni  that  the  commission,  after  hearing 
shall,  b;:,'  resolution,  approve  or  disapprove  the  proposed 
change  which,  if  approved,  shall  not  become  effective 
for  thirty  days;  that  appeal  may  be  taken  from  the  ruling 
of  the  commission  by  filing  written  protest  with  the 
board  of  supervisors,  and  if  such  protest  is  subscribed 
by  the  owners  of  twenty  per  cent  of  the  property  affected, 
the  supervisors  shall  fix  a  time  and  a  place  for  hearing 
such  objections  which  shall  be  not  less  than  ten  nor  more 
than  thirty  days  after  such  filing,  and  must  decide  there- 
on within  ten  days  of  the  start  of  such  hearing,  provided 
that,  if  the  full  membership  of  the  board  is  not  present 
on  the  lasc  day  on  which  said  objections  are  set  or  con- 
tinued for  hearing  within  said  period,  the  board  may 
postpone  said  hearing  and  decision  thereon  until,  but  not 
later  than,  the  full  membership  of  the  board  is  present; 
provided,  further,  that  the  latest  date  to  which  said 
hearing  and  decision  may  be  postponed  on  such  account 
shall  not  be  more  than  ninety  (90)  days  from  the  date 
of  filing  of  such  protest;  that  the  supervisors,  by  not 
less  than  two-thirds  vote,  may  disapprove  the  action  of 
the  commission,  provided,  however,  that  any  change  in 
zoning,  classification  or  building  set-back  lines  made 
by  the  commission  on  its  own  motion  shall  require  approval 
of  the  supervisors  by  a  two-thirds  vote^  that  in  case  of 
disapproval  by  the  commission  or  by  the  supervisors  on 
appeal  of  a  proposed  change,  such  proposed  change  may  not 
be  resubmitted  to  or  reconsidered  by  the  commission  for 
at  lease  one  year. 


As  is  shown  by  the  foregoing,  the  Planning  Commission  is 
the  forum  of  original  jurisdiction  in  situations  involving  zoning, 
classification  or  building  set-back  lines. 

As  is  further  made  plain  by  the  excerpts  quoted  above  from 
Section  117,  the  Commission  may  be  activated  into  the  exercise  of 
its  jurisdiction  either  (l)  on  the  application  of  an  interested 
property  owner  or  (2)  on  its  own  motion. 

The  requirements  for  hearings  before  the  Commission,  as 
set  forth  in  Section  11?  quoted  above  and  in  the  procedural  ordi- 
nances adopted  by  the  Board  of  Supervisors  pursuant  to  Section  117 
(see  City  Planning  Code,  Sees.  41-49),  contemplate  action  bj  Commis- 
sion resolution  either  approving  or  disapproving  the  proposed  change. 
After  the  Commission  has  acted,  affected  property  owners,  in  requirec' 
percentages,  may  appeal  to  the  Board  of  Supervisors.   Section  117  of 
the  charter  does  not  prescribe  a  time  limit  for  filing  such  appeal, 
but  Section  46  of  the  City  Planning  Code  provides  for  the  filing  of 
an  appeal  in  writing  (with  the  Board  of  Supervisors)  within  30  days 
of  the  date  of  the  Commission  resolution  thus  being  attacked. 
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It  is  certain  that  the  charter  and  ordinance  provisions 
for  appeal  apply  with  equal  force  to  each  category  of  Commission 
action,  i.e.,  with  regard  to  Commission  action  which  originated  upon 
the  Commission's  own  motion  as  well  as  to  Commission  action  which 
originated  upon  the  application  of  an  interested  property  owner. 

It  is  to  be  noted  that  the  lengthy  third  paragraph  of 
Section  117,  set  forth  in  full  above,  first  deals  with  the  procedures 
covering  original  hearings  before  the  Commission  for  (generally)  one- 
half  of  its  content,  and  then  with  the  procedures  covering  appeal 
hearings  before  the  Board  of  Supervisors  for  the  remaining  (general- 
ly) one-half  of  its  content. 

The  problem  presented  by  your  inquiry  arises  out  of  the 
following  segments  of  the  latter  one-half  of  the  said  third  para- 
graph: 

"  .  .  .  j  that  the  supervisors,  by  not  less  than  two-thirds 
vote,  may  disapprove  the  action  of  the  commission,  provided, 
however,  that  any  change  in  zoning,  classification  or  build- 
ing set-back  lines  made  by  the  Commission  on  its  own  motion 
shall  require  approval  of  the  supervisors  by  a  two -thirds 
vote,  '.    '.    T^        (Emphasis  added.)  " 

The  true  issue  before  us  may  be  framed  as  follows:  Does 
the  underscored  language  of  Section  117  demand  approval  action  by 
the  Board  of  Supervisors  when  the  Commission  grants  a  change  relative 
to  a  proposal  initiated  on  its  own  motion,  without  the  filing  of  an 
appeal  from  the  Commission's  action  by  affected  property  owners? 
Stated  in  another  way,  is  the  Board  empowered  or  required  to  review 
the  Commission's  action  in  granting  a  change,  in  the  absence  of 
appeal,  merely  because  the  proceedings  for  such  change  originated  on 
the  Commission's  own  motion? 

It  is  my  opinion  that  the  provisions  of  Section  117  require 
a  negative  answer  to  said  question. 

While  some  uncertainty  is  present  by  the  requirement  for 
"approval"  by  2/3  vote  of  the  Board  when  the  Commission  action  was 
originated  upon  its  own  motion,  suggesting  the  conclusion  that  such 
factor  of  origin  creates  a  completely  separate  and  unrelated  subject 
from  the  clear  subject  of  appeal  which  precedes  and  follows  it,  I 
cannot  conceive  any  reason  why  the  electorate  would  have  so  confused 
and  intermixed  such  subjects.  The  requirement  for  "approval"  by  the 
Board  in  the  Commission-origin  situation  is  as  much  a  part  of  the 
appeal  provisions  of  the  third  paragraph  as  is  the  part  which  re- 
quires a  2/3  vote  of  the  Board  to  "disapprove"  the  action  of  the 
Commission,  but  in  which  no  mention  is  made  of  the  origin  of  the 
proposal  before  the  Commission. 
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I  note  that  the  clause  in  question  is  preceded  by  the 
words  "provided,  however."  While  various  connotations  are  attributed 
to  such  expression  in  the  field  of  statutory  construction,  the  two 
dominant  meanings  are  (l)  to  explain,  modify  or  condition  matter 
preceding  it  (Millard  v.  McFadden,  57  N.Y.S.  2d  594;  Marioneaux  v. 
Cutler,  91  Pac.  355  JUtah))  or  (2)  as  synonvmous  with  "if" 
(McKlttrick  v.  Murphy,  148  S.W.  2d  52?  (Mo.))  or  the  conjunctive 
"but"  or  "and."   (Union  Pac.  Ry.  v.  Anderson,  120  Pac.  2d  578  (Ore.): 
State  v.  Summers,  223  N.W.  957  (Neb.) j  see  also  7  A.L.R.  539.) 

Under  any  view  of  the  meaning  to  be  attributed  to  the 
"provided,  however"  clause,  I  find  myself  compelled  to  the  conclusion 
that  the  "approval"  provisions  relate  only  to  Board  action  which  is 
triggered  by  the  filing  of  an  appeal.  For  all  of  the  same  reasons  I 
am  of  the  opinion  that,  in  the  absence  of  an  appeal,  the  Board  has 
neither  duty  to  perform  nor  power  to  act  with  regard  to  a  Commission 
resolution  changing  zones  or  set-back  lines,  and  it  makes  no  differ- 
ence that  the  Commission  originally  moved  into  action  upon  its  own 
motion. 

Hence,  you  are  advised  that  no  action  is  required  of  the 
Board  of  Supervisors  regarding  the  questioned  Dolores  Heights 
rezonlng. 

Please  note  that  the  resolution  of  the  Commission,  in  the 
fifth  or  "resolved"  paragraph,  recites  that  the  zone  changes  effected 
are  "subject  to  the  approval  of  the  Board  of  Supervisors  in  accord- 
ance with  Section  II7  of  the  Charter."  Since  such  recitation  is 
suggestive  of  the  thought  that  the  Commission  might  not  have  been 
willing  to  make  the  zone  changes  in  the  absence  of  participation 
therein  and  approval  by  the  Board  of  Supervisors,  it  would  seem 
advisable  to  allow  the  Commission  an  opportunity,  if  desired,  to 
amend  its  resolution  so  as  to  delete  the  indicated  matter. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Robert  J.  Dolan 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 
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SUBJECT:   CHARTER  SECTION  73,  REDUCTION  OP  COMPENSATION 
AS  TO  INCUMBENT;  POSITION  OP  TI70  COORDINATOR, 
REHABILITATION  SERVICES,  DEPARTMENT  OF  PUBLIC 
HEALTH;  ROBERT  DV/YER 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"Mr.  Robert  Dwyer  was  appointed  on  June  10,  I958 
1°^^^   newly  established  classification  and  position  of 
TI70  Coordinator,  Rehabilitation  Services,  in  the  Depart- 
ment of  Public  Health. 

"In  the  absence  of  a  salary  range  for  the  class 
adopted  under  the  salary  standardization  procedure,  a 
salary  rate  of  $500  per  month  was  fixed  for  the  position 
as  provided  in  Charter  Section  7I.   The  Board  of  Super- 
visors in  its  Salary  Standardization  Ordinance  effective 
mwn  '   i'^^^'    ^^^®^  ^  ^^"Se  of  $470-540  for  the  class  of 
TlfO.     Thereupon,  in  accordance  with  the  newly  established 
rate,  Mr.  Dwyer 's  salary  was  reduced  to  $470  per  month 
effective  July  1,  1958. 

"Upon  learning  of  the  reduction  in  his  salary  rate, 
Mr.  Dwyer  protested  to  the  Civil  Service  Commission  and 
called  attention  to  the  language  contained  in  Charter 
Section  73  which  reads  In  part  as  follows: 

'...Rates  of  compensation  enumerated  shall  be 
those  established  by  salary  standardization 
schedules,  and  shall  not  be  listed  for  individuals 
or  individual  positions,  except  where  the  compen- 
sation of  incumbents  is  higher  than  the  rate  fixed 
by  salary  standardization,  which  compensations 
shall  not  be  reduced  so  long  as  the  Incumbents 
legally  hold  such  positions. . . » 

"The  Civil  Service  Commission  at  its  meeting  of 
August  28,  directed  that  you  be  asked  to  advise  the  Com- 
mission as  to  the  correct  salary  rate  which  should  have 
Deen  paid  to  Mr.  Dwyer  as  of  July  1,  1958  " 
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OPINION 

Section  73  of  the  Charter  must  be  read  In  conjunction  with 
other  sections  of  the  Charter  if  it  is  to  be  properly  understood. 
Mr.  Dwyer,  in  isolating  the  portion  of  Section  73  v/hich  he  relies 
upon  as  a  basis  for  his  claim,  cannot  properly  interpret  its  meaning, 
and,  accordingly,  I  will  discuss  the  other  sections  of  the  Charter 
which  make  it  clear  that  Section  73  cannot  be  applied  as  urged  by 
Mr.  D\'/yei^. 

Section  151  of  the  Charter,  which  deals  with  the  salary 
standardization  of  most  positions  in  the  City,  v;lth  the  exception 
of  positions  covered  by  collective  bargaining  agreements,  policemen, 
firemen  and  municipal  raili'jay  carmen,  requires  that  the  salary  or 
viages  of  the  positions  covered  In  City  service  be  set  in  accordance 
v;ith  Its  terms. 

The  position  of  T170  Coordinator,  Rehabilitation  Services, 
Department  of  Public  Health,  is  a  position  created  by  the  Board  of 
Supervisors,  and  the  compensation  for  the  position  is  paid  by  the 
City  and  County  and  is,  therefore,  subject  to  the  provisions  of 
Section  151.   Among  the  exceptions  to  this  general  provision.  Sec- 
tion 151  provides: 

"V/here  any  compensation  paid  on  January  1st,  1931^ 
is  higher  than  the  standard  compensation  fixed  as  pro- 
vided in  this  section  for  such  position  or  employment, 
said  compensation  shall  be  continued  to  the  incumbent 
of  such  position  as  long  as  he  legally  holds  said  posi- 
tion,  ..."   (Emphasis  added) 

Section  71  of  the  Charter,  which  deals  v/ith  the  subject  of 
personal  service  estimates,  states: 

"Salary  and  wage  rates  for  classes  of  employment- 
subject  to  salary  standardization,  as  in  this  charter 
provided,  shall  be  fixed  in  the  manner  provided  in  this 
charter." 

This  section  then  recognizes  an  exception  to  this  in  the  follov/lng 
language : 

"...  and  provided  further  that  any  compensation  paid  as 
of  January  1,  1931,  to  an  lncu;nbent  who  legally  held  a 
position  in  the  city  and  county  service  at  that  time, 
shall  not  be  reduced  so  long  as  such  Incumbent  legally 
holds  such  position." 
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The  incumbent  referred  to  in  Sections  71  and  I5I  is  a 
person  who  occupied  the  position  on  January  1,  1931*  and,  therefore, 
the  expression  "incumbent,"  when  used  in  connection  with  salary  or 
wage  matters,  refers  to  persons  in  that  class. 

Section  73*  which  is  entitled  "Annual  Salary  Ordinance," 
merely  establishes  and  enumerates  the  positions  which  have  been 
continued  or  created  by  the  supervisors  in  adopting  the  annual  budget 
and  each  annual  or  supplemental  appropriation  ordinance.   This  ordi- 
nance must  follovj  the  provisions  of  the  annual  appropriation  ordi- 
nance wherein  the  salary  or  wage  of  a  position  must  be  at  the  rate 
provided  for  in  the  salary  standardization  ordinance,   (Sullivan  v. 
McKinley,  l4  Cal.  2d  113)  Consequently,  when  the  following  language 
appears  in  Section  73: 

"Rates  of  compensation  enumerated  shall  be  those  estab- 
lished by  salary  standardization  schedules,  and  shall  not 
be  listed  for  individuals  or  individual  positions,  except 
where  the  compensation  of  Incumbents  is  higher  than  the 
rate  fixed  by  salary  standardization,  which  compensations 
shall  not  be  reduced  so  long  as  the  incumbents  legally 
hold  such  positions," 

"incumbents'  must  be  read  to  mean  the  exception  referred  to  in  Sec- 
tions 71  and  151*  which  means  the  persons  occupying  the  positions  on 
January  1,  1931. 

Accordingly,  you  are  advised  that  Mr.  Lvryer   cannot  receive 
any  higher  salary  during  the  fiscal  year  1958-59  than  that  provided 
in  the  current  salary  standardization  ordinance,  even  though  this 
will  reduce  his  pay  as  of  July  1,  1958.   The  salary  set  by  the  Board 
of  Supervisors  prior  to  the  adoption  of  a  salary  standardization 
ordinance  for  a  position  is  merely  a  temporary  arrangement  provided 
for  by  Section  71  pending  the  adoption  of  salary  standards.   As  soon 
as  salary  standards  adopted  for  the  position  became  effective  (here 
July  1,  1958),  the  rate  provided  therein  is  the  only  legal  rate  that 
can  be  paid. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

To:  Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attention:   Mr.  Harry  Albert 

Acting  Personnel  Director 
and  Secretary 
RJR/BJW 
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SUBJECT:      MNSELL  STREiT  VJIDEl^iIi^IG:    Sr'i-'EGT 
OF  RIGHT   OF  ACCJiSS    BY   luTERIOR 
LOT    OwijlLRS'    PR0P:.RTY  ABUTTIimU 
ON  xl^wSELL  STREET  AFTER  lvIDEx,ING 
SAID  STREJT 

Dear  Sir: 

You  have  requested   an  opinion  aa   follows: 

REQUEST 

"Mansell  Street   is   to  be   widened  from  60  feet   to   135 
feet   between  San   Bruno  Avenue   and   the   eastern  boundary   of 
iicLaren  Park.      In  order   to   accomplish  this    vjideaing,    a 
75-foot   wide   strip  of  property  in  all  the   abutting  blocks 
on  the    south  side    of    the   streat   is   being   acquired   by  the 
City  and    will   be   dedicated  for   public   street   purposes   when 
the   construction  work  is    corapleted. 

"Existing   Interior  lots  which  now  front   on  the   streets 
that  cross   liansell  Street  and  which  also   now   abut,    along 
one    side,    against   the   property   that   is   to  be   acquired  for 
the   widening  will  becoine   corner   lots   abutting,    along  one 
side,   against  wansell  Street  when  the   widening  project   is 
completed.      Furthermore,    one    lot  which  now   has   frontage 
on  no   street,    bein^,   entirely   surrounded   by  private   prop- 
erty,   will  abut  against   r:ansell  Street   for  a   distance   of 
50   feet   upon  completion  of    the    widening,      uone    of   these 
lots   will  be   assessed   for    any  part   of    the   proposed 
improvement. 

"Since,  in  the   interest    of  public   convenience   and 
safety,   we   wish  to   prohibit   direct  access    to  i-'^ansell  Street 
from  these   properties    it  will   be   appreciated  if   you  will 
advise  me,    at  your  early   convenience,    whether  access   rights 
to  Mansell  Street   will  accrue    to   these   properties   when  tne 
land    upon  which   they  now   abut    is   dedicated  for  public 
street   purposes." 

OPINION 

Private  property  cannot  be  taken  or  damaged  for  public  use 
without  compensation  to  the  owner.   (Constitution  of  California, 
Article  I,  Sec.  li|.)   Generally  tlie  owner  of  proparty  abutting 
upon  a  public  street  has  an  easement  of  access  thereto  distinct 
from  the  easement  of  the  public  thereover.   This  easement  of 
access  is  a  property  right,   (5acich  v.  Board  of  Control, 
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23  Cal  2d   31^3;    Rose   v.    State   of  California,    19  Cal  2d   713;    also 
see   Opinion  rJO.    71ci  dated   July   Ib^.,    I953) 

The    right   of   an  abuttinj^  property   owner  to   compensation 
for   the   taking   of  his    easement   of   access    is   based   on  the    taking 
or  damaj^ing  of  his    property.      Whezi  a  property  owner  has  no  ri^^ht 
of  access   to  a   highway  before   the    widening  of   the    street, 
"nothing   is    taken  from  him  by  the   failure   to   give   him  such  a 
right   when  the  conversion  ^idenin^takes   place.      The  allowance 
of  compensation  in   such  a  case   would   amount  to   a  gift  ratner 
than  payment    for    the    destruction  01   a  right."      (Schneider   v 
State   of  California,    3.8  Cal  2d  14.39,    at  pa^^e  l^Z;   l\.3  ALR  2d  1068; 
also   see  Abrey, et   al   v   Livingston  et   al.    Park  Commissioner, 
Sh  N.V/.    71U-)*      In  City   of  Los  Jingeles   v   Geiger,    914-  Cal.   App.    2d 
180  at  page    191,    the    court,   holding  no   access   right   existed  in 
an  analogous    situation,   said: 

"There   can  oe   no  detriment   to  a   rig^t   which  never 
existed   and   no   compensation  of   a   loss   not    sustained. 
The   construction   ...    did   not    cause   defendants   to    lose 
an  easement   for  access    ...    since   it  had  never   been 
acquired,      ilanifestly  plaintiff   cannot   be   required  to 
pay  damages   for    injury  to   a   nonexistent  right." 

From  the    above    analysis    it   is   my  opinion  that   the    interior 
lots   which  now  front   on  the   streets   that   cross   r^ansell,    includ- 
ing  the    lot    x-jhich  does   not   have   frontage   on  any   street,    and 
which  also   abut  alongside   the    property   to   be   acquired,    will  not 
have   access   rights    to  .iansell   street   when  the   land   upon  which 
they  now  abut   is   dedicated  for    public   street  purposes. 

Vvhen  the    land  is   dedicated  for    public   street   purposes, 
such  dedication  should  provide    that,    in  the   interest   of   public 
safety,    there   v.ill  be   no   access   rights   for  abutting   owners   on 
the    south  side   of  liansell  Street   from  San  Bruno  Avenue   to   the 
eastern  boundary   of  iicLaren  Park. 

It  would   also  be   advisable    to  have   an  ordinance   enacted 
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prohibiting  access   to   nansell  Street   at   the    aforesaid    location, 


Respecti'ully  submitted. 


DION  R.  HOLH 
City  Attorney 


TO:   Mr.  Sherman  P.  Duckel,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 


cc:   Chief  Administrative  Officer 

prk/geS 


I 

I 


OPINION  NO.  1304 
November  I3,  I958 


SUBJECT:   UNCLAIMED  DEAD:   DEFINITION  OF;  WHEN  MAY  POST-MORTEM 
EXAMINATIONS  BE  ORDERED. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"As  a  part  of  gooc3  medical  practice^  it  is  desirable 
to  perform  postmortem  examinations  upon  the  bodies  of 
deceased  persons.  May  we  request  an  opinion  from  your 
office  as  to  the  proper  interpretation  of  the  State  Health 
and  Safety  Code,  including  Sections  7200  -  7203  and  Includ- 
ing also  Sections  7IOO  -  7114;,  with  reference  to  the  con- 
sent for  the  performance  of  postmortem  examinations ,  partic- 
ularly with  respect  to  the  unclaimed  dead. 

"The  current  practice  at  Laguna  Honda  Home  is  that 
unclaimed  bodies  are  those  which  no  relative  or  other 
person  claims  for  burial,  and  those  for  which  there  are 
inadequate  funds  or  other  resources  to  provide  for  private 
burial,  and  which  accordingly  are  interred  at  City  expense. 
An  opinion  from  your  office  several  years  ago  seems  to 
indicate  that  an  unclaimed  body  is  one  which  is  interred  at 
public  expense. 

"The  tendency  at  Laguna  Honda  Home,  therefore,  has 
been  to  take  the  stand  that  the  deceased  who  is  unclaimed 
for  burial  but  who  has  personal  funds  or  resources  to  pro- 
vide for  private  burial  is  not  'unclaimed*,  and  hence  the 
remains  are  not  subject  to  the  jurisdiction  of  the  State 
Curator  of  Unclaimed  Dead.  Dr.  J.  B.  deC  M.  Saunders,  the 
State  Curator  of  Unclaimed  Dead,  has  pointed  out  that  your 
opinion  is  at  variance  with  the  opinion  rendered  by  the 
State  Attorney-General,  which  holds  that  Indigency  (or  lack 
of  funds  to  provide  for  private  burial)  is  not  a  part  of 
the  description  of  'unclaimed  dead'. 

"V/e  do  not  have  a  copy  or  the  number  of  this  Attorney- 
General's  opinion,  but  if  you  need  some  assistance  in  its 
location,  a  phone  call  to  my  secretary  would  suffice  to  try 
to  locate  it  through  Dr.  Saunders. 

"The  main  point  at  issue  is,  if  it  is  appropriate 
from  the  standpoint  of  postmortem  examinations,  v;e  should 
like  to  establish  procedures  vrhereby  we  can  determine  con- 
ditions under  which  postmortem  examination  may  be  done  upon 
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the  bodies  of  persons  when  we  are  unable  to  locate  the  near- 
est of  kin,  as  mentioned  in  Section  7100  of  the  State  Health 
and  Safety  Code,  and  determine  also  whether  or  not  the 
Department  of  Public  Health,  which  has  the  responsibility 
for  the  interment  of  persons  without  means,  has  the  author- 
ity to  permit  a  postmortem  examination  without  reference  to 
the  Public  Administrator. 

"We  should  also  like  clarification  as  to  whether  or 
not  the  implication  in  your  previous  opinion  is  that  un- 
claimed dead  include  those  who  are  without  funds  or  other 
resources  to  provide  for  private  burial,  either  in  the  pres- 
ence or  absence  of  survivini^  kin,  as  mentioned  in  Section 
7100  cited  above. " 

OPINION 


Your  request  for  opinion  presents  three  questions: 

1.  Is  lack  of  an  estate  or  funds  to  cover  burial  costs 
an  essential  part  of  the  description  of  unclaimed  dead? 

2.  Is  a  person  who  dies  without  funds  but  with  surviving 
kin  to  be  classified  as  unclaimed  dead? 

3.  What  authorization:,  if  any,  is  required  before  the 
Public  Health  Department  may  perform  a  post-mortem  examination  on 
"unclaimed"  or  "claimed"  dead? 

Chapter  4  of  the  California  Health  and  Safety  Code  is 
titled  "Disposal  of  Unclaimed  Dead".  This  chapter  deals  specifically 
with  procedures  to  be  followed  in  the  disposal  of  unclaimed  dead 
without  defining  "unclaimed  dead".  The  first  sentence  of  the  first 
section  of  the  chapter.  Section  7200  of  the  Health  and  Safety  Code, 
provides  the  only  clue  as  to  which  remains  may  be  considered 
unclaimed  dead.   This  section  reads  as  follows: 

"Every  head  of  a  public  institution,  city  or  county 
undertaker,  or  state,  county,  or  city  officer  having 
charge  or  control  of  remains  to  be  Interred  at  public 
expense,  shall  use  due  diligence  to  notify  the  rela- 
tlves  of  the  decedent.  .  .  "  (emphasis  added) 

Over  the  years  the  most  troublesome  question  arising  from 
the  lack  of  a  definition  of  "unclaimed  dead"  has  been  the  question 
of  whether  lack  of  an  estate  or  funds  to  cover  burial  costs  is  an 
essential  part  of  the  description  of  "unclaimed  dead".   In  19^0  the 
Attorney  General's  Office  issued  an  opinion  (Ops.  Attorney  General, 
N.S.  2990)  stating  that  in  determining  unclaimed  dead  it  was 
Immaterial  whether  the  deceased  had  left  an  estate  which  might  bear 
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the  cost  of  burial .  This  opinion  was  subsequently  reaffirmed  by 
the  Attorney  General's  Office  In  a  letter  opinion  to  the  State 
Department  of  Public  Health  in  I1..56.    In  li,4:  this  office  issued 
an  opinion  (City  Attorney's  Opinion  No.  55)  stating  that  unclaimed 
dead  are  those  who  are  to  be  buried  at  public  expense.  Unfortu- 
nately neither  of  these  opinions  can  be  supported  directly  by  ref- 
erence to  California  statutory  or  case  law.  The  Legislature  has 
not  provided  a  definition  of  "unclaimed  dead"  and  the  California 
courts  have  not  as  yet  provided  a  definition  of  the  phrase  "unclaimed 
dead". 

There  exists  a  difference  of  opinion  betv/een  the  Attorney 
General's  office  and  the  City  Attorney's  office  as  to  hov;  the  phrase 
"unclaimed  dead"  should  be  Interpreted  under  existing  statutes.  It 
is  not  likely  that  this  difference  of  opinion  will  be  resolved  except 
by  further  development  of  the  law  on  this  subject.   Pending  the  time 
that  the  Legislature  or  the  courts  provide  a  clear  definition  of 
"unclaimed  dead"  certain  observations  may  prove  helpful. 

Investigation  has  disclosed  that  at  the  time  that  the 
Attorney  General's  Office  issued  Its  opinion  in  1940  it  was  not 
customary  to  consider  those  who  left  an  estate  as  unclaimed  dead. 
Further  investigation  has  disclosed  that  the  Issuance  of  the  Attor- 
ney General's  Opinion  has  had  no  effect  upon  customary  procedure  in 
this  matter.   People  who  die  leaving  funds  sufficient  to  cover 
burial  costs  have  not  been  and  are  not  presently  considered 
"unclaimed  dead"  by  those  officials  who  must  make  such  a  determina- 
tion. 

In  attempting  to  define  "unclaimed  dead"  by  interpreting 
the  first  sentence  of  Section  7200  of  the  Health  and  Safety  Code 
in  the  light  of  other  related  statutes  reasonable  arguments  may  be 
presented  to  support  either  of  the  conflicting  interpretations 
advanced  by  the  Attorney  General's  Office  and  the  City  Attorney's 
Office.   In  our  opinion  these  arguments,  on  balance,  favor  a  defi- 
nition of  "unclaimed  dead"  as  those  v/ho  are  to  be  burled  at  public 
expense.  The  arguments  in  favor  of  such  an  Interpretation  are 
presented  in  City  Attorney's  Opinion  No.  55,  August  8,  194^,  and 
do  not  require  restatement  here.  There  has  been  no  change  in  law 
in  the  intervening  nine  years  which  would  justify  any  change  in  this 
opinion.  Hence  our  opinion  remains  as  it  was  stated  in  our  prior 
opinion,  namely,  that  unclaimed  dead  are  those  who  are  to  be  burled 
at  public  expense.   It  is  our  further  opinion  that,  pending  further 
development  of  the  law  on  this  subject,  any  other  Interpretation  of 
the  phrase  "unclaimed  dead"  would  challenge  long  established  custom, 
invite  litigation,  and  create  more  problems  than  it  would  solve. 

The  second  question  presented  by  your  request  is  whether 
a  person  who  dies  without  funds  but  with  surviving  kin  is  to  be 
classified  as  "unclaimed  dead".  Health  and  Safety  Code  Section  710O 
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not  only  gives  the  surviving  kin  the  right  of  disposition  but  also 
a  duty  to  inter  the  remains.  Health  and  Safety  Code  Section  7103 
provides  that  failure  to  perform  the  duty  to  inter  shall  be  a  mis- 
demeanor and  provides  for  the  recovery  of  treble  damages  for  such 
failure.   Health  and  Safety  Code  Section  7105  provides  that  upon 
petition  a  court  may  order  the  person  vested  with  the  duty  of  inter- 
ment to  perform  that  duty.   It  is  obvious  that  the  law  does  not 
contemplate  that  a  body  shall  be  classified  as  "unclaimed  dead"  to 
be  buried  at  public  expense  where  there  are  surviving  kin  residing 
in  the  State  who  have  the  financial  ability  to  provide  for  the 
interment  of  the  deceased. 

Health  and  Safety  Code  Section  7200  dealing  with  the 
disposal  of  unclaimed  dead  provides  that  "in  the  absence  of  any 
known  relative  of  decedent  desiring  to  d ire c t  the  disposition  of 
the  remains  in  a  manner  oth^_r  than  i_n  this  chapi:er  providGci .  .  .  . 
such  officer  shall  notify^bhe  State  Department .  .  .  ."   FTeason- 
able  interpretation  of  this  section  suggests  that  there  could  be 
an  unclaimed  body  requiring  notification  to  the  State  Department 
where  there  were  surviving  kin  provided  (l)  all  surviving  kin  reside 
outside  the  State  and  (2)  do  not  desire  to  direct  the  disposition  of 
the  remains  in  a  manner  other  than  that  provided  for  unclaimed 
dead,  and  (3)  the  decedent  failed  to  give  oral  or  written  instruc- 
tions for  the  disposition  of  his  remains  and  (4)  died  without  funds 
to  cover  burial  costs. 

The  third  question  presented  by  your  request  for  opinion 
concerns  the  authorization  required  before  the  Public  Health  Depart- 
ment may  perform  a  post-mortem  examination  on  an  "unclaimed "  or  a 
"claimed"  body.   In  1948  this  office  issued  an  opinion  (City 
Attorney's  Opinion  4091j  March  25,  1943)  stating  that  a  post-mortem 
examination  of  an  unclaimed  dead  body  could  not  be  perforr:ed  without 
permission  of  the  State  Department.  This  opinion  was  based  on  the 
unequivocal  language  of  Section  7205  of  the  Health  and  Safety  Code 
and  was  reaffirmed  in  City  Attorney's  Opinion  No.  55^  August  8,  1949. 
There  has  been  no  change  in  the  law  which  would  justify  change  in 
the  advice  given  in  these  prior  opinions . 

City  Attorney's  Opinion  No.  55,  August  8,  1949  also  con- 
sidered the  question  of  the  authorization  required  before  a  post- 
mortem examination  could  be  done  on  a  body  not  classified  as  an 
"unclaimed  body".   After  careful  analysis  of  the  applicable  statu- 
tory and  case  law  you  were  advised: 

"That  as  to  claimed  bodies  that  are  not  to  be  buried 
at  a  public  expense  an  autopsy  may  be  performed  .  .  . 
if  you  have  the  ivritten  authorization  of  the  next  of 
kin,  considering  the  devolution  of  right  set  forth  in 
both  Sections  7100  and  7113  of  the  Health  and  Safety 
Code  .  .  .  ." 
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There  has  been  no  change  in  the  law  which  v;oul(3  justify 
any  change  in  the  acJvice  given  in  this  previous  opinion.   It  should 
be  noted  that  the  performance  of  an  unauthorized  autopsy  on  either 
claimed  or  unclaimed  dead  is  a  criminal  offense  and  may  result  in 
both  criminal  and  civil  liability  (Health  and  Safety  Code  Sections 
7114,  7205  and  7208.  25  So.  Cal.  L.R.  68). 

In  summary,  it  is  my  opinion  that  an  unclaimed  body  is  one 
where  there  is : 

(1)  An  absence  of  funds  to  cover  the  cost  of  burial. 

(2)  An  absence  of  oral  or  written  instructions  by  the 

decedent  directing  the  disposition  of  his  remains^ 

(3)  An  absence  of  any  known  relative  of  decedent  desiring 

to  direct  the  disposition  of  the  remains  in  a  manner 
other  than  provided  for  in  Chapter  IV,  Part  1.  Divi- 
sion 7  of  the  Health  and  Safety  Code . 

The  Public  Health  Departmxent  has  no  direct  authority  to 
authorize  a  post-mortem  examination.   It  is  unlawful  for  the  Public 
Health  Department  to  perform  a  post-mortem  examination  on  unclaimed 
dead  except  with  the  express  permission  of  the  State  Department.   It 
is  also  unlawful  for  the  Public  Health  D  partment  to  perform  a  post- 
mortem examination  on  claimed  dead  except  on  written  authorization 
of  the  person  having  the  right  to  control  the  disposition  of  the 
remains.   Consideration  must  be  given  to  the  devolution  of  right  to 
control  disposition  of  remains  set  forth  in  Sections  7100  and  7113 
of  the  Health  and  Safety  Code .   The  burden  is  upon  the  Public  Health 
Department  to  determine  in  each  case  that  the  written  authorization 
comes  from  the  person  having  the  legal  right  to  authorize  a  post- 
mortem examination.   Any  administrative  procedure  regarding  post- 
mortem examinations  should  be  kept  within  the  restrictions  outlined 
above  in  order  to  avoid  litigation  and  possible  criminal  or  civil 
liability. 

It  should  be  noted,  of  course,  that  while  the  Public  Health 
Department  may  not  perform  post-mortem  examinations  except  upon 
proper  authorization,  the  Coroner  may  authorize  an  autopsy  in  those 
cases  where  he  is  required  by  law  to  determine  the  cause  of  death. 

Respectfully  submitted. 


DION  R.  HOLM 
To:   Ellis  D.  Sox,  M.D.  City  Attorney 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco,  California 
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SUBJECT:   HEALTH  SERVICE  SYSTEM,  COOTRIBUTIONS  OP  EMPLOYFF^ 
DISPOSITION^ THEREOF  UNDER  NEW  ChSer'pROViS! ' 

Gentlemen: 

newly  aCopSS  C^ZtlTlLTlont  ??l!!^Jl7l"a"i'r"?SS  '^'^'l'^'  *° 

and  my  answers  are  as  follows:         1^2.1.15.   Your  questions 

Note:  For  the  purpose  of  brevity,  wherever 
the  term  "City"  is  used  in  this  opin- 
ion it  shall  be  deemed  to  include  the 
San  Francisco  Unified  School  District. 

QUESTION  1.   If  a  surplus  exists  in  the  Health  Service  System 

T.L^J.f   ^^""  30,  1958,  Which  Of  thr?olSwlns 
dispositions  can  be  legally  made:  ^ 

(a)  Can  the  surplus  be  used  as  a  reserve 
for  the  Health  Service  System? 

(b)  Can  the  money  be  returned  to  the 
membership  as  of  June  30,  1958? 

(c)  Can  the  surplus  be  used  to  pay 
current  expenses,  e.g.,  adminis- 
trative costs,  medical  claims. 
etc.? 

Answer  to  Question  Kb):    Yes. 

members  of^'^he's^sJem  If of^?g.f/f  June  30,  1958,  belongs  to  the 
either  by  a  casf  ?elSnd  of  by  f  c^ed^^  .^?^ '^'^^''^  ^"  returned  to  them 
Charter  section  172.1  I5  states-   "Am.  JP^?^^  current  contributions, 
health  service  fund  oA  thP  Jt^^f;^-,,  ^  surplus  .  .  .  existing  in  the 
[the]  members!  .?  "   ThI  ContrliiL'^^^^.^TT^   "^^^^  ^^1°^^S  to  .  . 
which  any  refund  ir* credit  shou^S  h!  ^^^^Jetermine  the  manner  in 
Plans  I,  II,  III  and  IV  apportioned  among  members  of 

Answer  to  Questions  If  a)  and  1(c):   No. 
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QUESTION  2.   If  a  deficit  exists  as  of  June  30,  1958, 
can  the  deficit  be  extinguished  by: 

(a)  An  assessment  of  the  membership  of 
the  Health  Service  System? 

(b)  Continuing  the  present  rates  and 
letting  the  City  pay  its  share  of 
the  cost  of  the  employee  and  retired 
members  and  using  the  surplus  from 
the  employees  to  pay  the  deficit? 

Answer  to  Question  2(a);   Yes. 

See  Opinion  No.  1224,  dated  January  30,  1958,  in  particular  the  ans- 
wer to  Question  7  therein.  The  City,  of  course,  would  make  no  con- 
tribution by  reason  of  such  assessment  because  Charter  section 
172.1.15  states:   "Any  .  .  .  deficit  existing  in  the  health  service 
fund  on  the  effective  date  hereof  shall  ...  be  the  obligation  of 
fthe]  members,  .  .  .  nor  shall  it  [the  city]  contribute  to  such  fund 
on  account  of  medical  care  rendered  prior  to  such  date." 

Answer  to  Question  2(b):   No. 

During  fiscal  1958-1959  the  City's  contributions  are 
l/5th  those  of  the  members,  and  the  combined  contributions  create 
the  fund  with  which  to  defray  the  costs  of  the  System  for  that  year. 
If  a  deficit  existing  on  June  30,  1958  were  considered  a  current 
cost  of  the  System  for  fiscal  1958-1959,  the  City  would  be  sharing 
in  the  payment  of  a  deficit  belonging  solely  to  the  members.   Charter 
section  172.1.15  prohibits  this. 

QUESTION  3.   Is  the  Health  Service  Board  bound  to  reduce 
the  contribution  rates  of  employee  and  re- 
tired members  in  Plans  I,  II,  III  and  IV 
by  the  amount  of  City's  contribution? 

Answer  to  Question  3?   No. 

The  fact  is  that  members'  contributions  are  not  based 
on  the  City's  contribution.   To  the  contrary  the  City's  contribu- 
tion is  based  upon  the  members'  contributions.   During  fiscal  1958- 
1959  the  City's  contribution  shall  be  l/5th  that  of  the  members. 
If  the  Board  reduces  members'  contributions,  this  automatz'.cally  means 
a  reduction  in  the  dollar  amount  of  the  City's  contribution.   It  is 
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therefore  erroneous  to  think  in  terms  of  the  City's  contribution 
reducing  members'  contributions. 

QUESTION  4.    If  the  Health  Service  Board  reduces  the 
contribution  rate  by  the  amount  of  the 
City's  contribution  in  a  Plan  or  Plans, 
must  it  reduce  the  contribution  rates 
likewise  in  the  remaining  Plan  or  Plans? 

Answer  to  Question  4:   No. 

The  cost  of  a  plan  determines  the  members '  contribution 
rate.   Different  plans  may  have  different  costs,  hence  different  con- 
tribution rates.   Each  plan  must  be  actuarially  sound  so  that  the 
contributions  of  the  members  and  of  the  City  will  be  sufficient  to 
cover  all  costs.   A  reduction  in  the  contribution  rate  of  one  plan 
therefore  would  not  require  a  reduction  in  the  contribution  rates 
in  other  plans. 

QUESTION  5.   If  the  Health  Service  Board  reduces  the 

contribution  rate  in  a  Plan  or  Plans,  does 
this  constitute  a  change  in  the  Plan  or  Plans, 
and  hence  is  such  change  subject  to  review  at 
Public  Hearing  and  subject  to  approval  by  the 
Retirement  Board  and  by  the  Board  of  Super- 
visors? 

Answer  to  Question  5: 

The  rate  of  contribution  is  a  part  of  the  plan  and  the 
reduction  of  a  contribution  rate  is  a  change  of  plan,   (Charter 
§§  172.1.5  and  172.1.3)  A  reduction  in  the  contribution  rate  does 
not  require  the  public  hearing  (Charter  §172.1.4)  or  the  approval 
of  the  Retirement  Board,  but  it  does  require  action  by  the  Health 
Service  Board  and  the  approval  of  the  Board  of  Supervisors  by  ordi- 
nance before  becoming  effective.   (§172.1.3) 

QUESTION  6.   Can  the  Health  Service  Board  increase  the 
cost  of  a  Plan  or  Plans  by  the  amount  of 
^  the  City's  contribution  in  order  to  furnish 


:^:« 
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Ansvfer  to  Question  6;   Yes. 


If  the  contributions  of  the  members  and  of  the  City 
exceed  the  costs  of  a  plan,  the  Board,  Instead  of  reducing  the 
contribution  rate  of  the  members  (and  hence  of  the  City),  can  in- 
crease the  benefits  and,  accordingly,  the  costs  of  the  plan,  thus 
bringing  costs  and  contributions  into  balance.   The  Board  of  Super- 
visors must  approve  the  change.   (Charter  §§  I72.I.3,  172.1.5) 

QUESTION  7.   Can  the  Health  Service  Board  institute  a  Maior 

Medical  Plan  (so  called  "catastrophic"  coverao-e) 
and  use  the  City's  contribution  to  pay  part  or 
all  of  such  cost  as  a  part  of  Plan  I  for  all 
its  employee  and  retired  members? 

Answer  to  Question  7;   Yes. 

The  Charter  grants  the  Health  Service  Board  b-^oad  powers 
f^^  S^ff'S^?  i^  ^^Jh  the  duty  Of  adopting  a  plan  or  plans  for  render! 
ing  medical  care  to  members  of  the  System,  or  for  the  indemnification 
of  the  cost  of  said  care,  or  for  obtaining  and  carrying  insurance 

SlnT.   .'?Jh.'°?h'  ^^  f^^"  ?^^^  "^^^-   (§172.1.3)  A  major  me5?Sa! 
plan  is  within_ the  contemplation  of  section  172.1.3  and  the  Board 
may,  by  following  the  steps  outlined  in  the  Charter,  including- 
submission  to  and  approval  by  the  Board  of  Supervisors,  adopt°such 
a  plan  as  a  part  of  an  existing  plan  or  as  an  independent  plan  avail- 
Sn;^-^^°^    members.   The  cost  of  such  a  plan  would  be  met  from  the 
combined  contributions  of  the  members  and  of  the  City. 

. .   ^       The  Board  will  credit  to  each  of  its  plans  a  propor- 
tionate amount  of  the  City's  contribution  so  that  each  member, 
regardless  of  which  plan  he  belongs  to,  will  have  his  ovm  contribu- 
tion matched  by  a  City  contribution  in  the  ratio  of  5  to  1  (1958-59) 
2  to  1  (1959-60),  and  1  to  1  (196O-6I  and  thereafter).  ^' 

.   ^^  ^     I^  catastrophic  coverage  is  mace  a  part  only  of  Plan  I. 
only  that  part  of  the  City's  contribution  allocable  to  Plan  I  v^ould 
be  available  to  defray  costs  of  Plan  I,  including  the  cost  of  catas- 
trophlc  coverage. 

QUESTION  8.   If  the  Health  Service  Board  can  supplement  its 
base  Plan  I  by  a  Major  Medical  Plan,  using  the 
City's  contribution  to  pay  part  or  all  of  its 
cost,  must  this  Major  Medical  Plan  be  available 
on  the  same  basis  to  all  employee  and  retired 
members  of  the  Alternate  Plans? 
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Answer  to  Question  8:   No. 


A  member  is  free  to  choose  the  plan  that  he  desires 
Where  more  than  one  plan  is  offered.   His  choice  wilfdetermlne  the 

tTfe"l\lrt"oi%t   f\^'\'"^"i^'-  ^'  ''''   Major  Me?icaf?!an'!s 
je  a  part  of  Plan  I,  the  Board  does  not  have  to  offer  it  to  the 

mToll   ^fan'^ls'tS'bVo??' •  /'  '^^  ^°""^  determines  that'the^Ma^or 
^?i  ^J}J,^^  i?^^°  be  offered  as  a  separate  plan,  supplementary  to 

Hori^?Jf^i"^  P^!''^  ^^^^'  °^  course,  the  Major  Medical  Plan  by 
definition  would  be  available  on  the  same  basis  to  all  meitbers 
regardless  of  what  plan  they  belong  to.  memoers, 

^.^  .        ■^^  noted  in  answer  to  Question  7.  onlv  that-  n^-nt-  n-r  i-u^ 
T^lllt   contribution  allocable  to  Plan  I  can  be^sed  to  def^ajpian 

toTlJ.'l/Z.^.nf'l^^'    '5%^^^^°^  ^^^  ^^^^'^  contribution  ailocaSle 
to  Plan  IV  cannot  be  used  to  defray  Plan  I  costs.   If  durine  IQSS  S 

pi^  Lnoo''n/?P'^J?f  ?  ^'°^S^°°  ^°  ^^^  H^^ltA  Service  System  ^^' 
?o  Plan  ?v?  ^   1958-59  contribution  must  be  credited 

of  Plan  T  nr.iJ^t^f°''^l    •£  f.^^^J^^  medical  plan  is  adopted  as  a  part 
^i/J^  \,^^\^^^   contributions  of  Plan  I  members  only  will  be 
considered  in  allocating  to  Plan  I  the  proper  dollar  amount  of  the 
City-s  contribution  to  the  Health  Service  System  FuSd 

QUESTION  9.        Can  the  Health  Service  Board  use  the 

accumulated  City  contributions  in  part 
or  all  as  a  part  of  a  reserve  for  the 
Health  Service  System? 

Answer  to  Question  9;   Yes. 

The  nu^noL^5  tu^^^'    including  the  cost  of  the  proposed  reserve 
JsloroS^f ififlpp^-i^JS!  ''^"*"^  °'  "-'   "'^'^  contribution 
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If  you  have  In  mind  a  plan  to  use  the  members '  contribu- 
tions to  pay  the  current  medical  bills  and  other  expenses  and  to  use 
the  City's  contribution  for  setting  up  the  reserve,  then  you  would  be 
empowered  to  do  so  if,  as  I  have  already  indicated,  the  contributions 
are  at  a  rate  that  will  approximate  the  cost  of  the  plan  or  plans, 
including  any  reserves.   Hov;ever,  it  should  be  clearly  understood 
that  the  Health  Service  System  Fund  is  one  fund  and  that  such  a  plan 
would  only  be  for  convenience  and  not  as  a  basis  for  stating  that 
the  members'  contributions  are  paying  the  costs  and  the  City's  con- 
tributions are  being  used  to  accumulate  the  reserve. 

QUESTION  10,  Can  the  Health  Service  Board  reduce  its 
contribution  rate  in  Plan  I  or  Alternate 
Plans  by  the  amount  of  the  City's  contribu- 
tion before  its  financial  position  for  the 
past  fiscal  year  ending  June  30*  1958  has 
been  established? 

Answer  to  Question  10;   Yes. 

Plan  I  members'  contribution  rates  may  be  reduced  before  it  is  known 
whether  Plan  I  had  a  deficit  on  June  30*  1958,  provided,  of  course, 
the  Board  of  Supervisors  approves  the  change  of  rate.   Plans  II,  III 
and  IV  would  not  be  concerned  with  a  Plan  I  deficit,  and  the  con- 
tribution rates  of  those  plans  may,  of  course,  be  reduced  if  the 
Board  of  Supervisors  approves. 

If  there  is  found  to  be  a  deficit  in  Plan  I  as  of 
June  30,  1958,  that  deficit  must  be  made  up  by  imposition  of  a  special 
assessment  upon  Plan  I  members.   (See  Question  2,  above.)  But  the 
need  for  this  special  assessment  would  not  preclude  a  reduction  in 
current  Plan  I  contribution  rates.   They  are  separate  matters. 

QUESTION  11.   The  Health  Service  Board  has  adopted  a 
resolution  reducing  the  rates  of  con- 
tribution in  Plans  III  and  IV  by  the 
amount  the  City  is  required  to  contribute, 
and  your  inquiry  is  whether  or  not  such  an 
action  is  valid. 

Answer  to  Question  11; 

For  the  reasons  stated  below,  the  resolution  should  be 
revised  to  state,  in  dollars  and  cents,  the  new  rates  of  contribution 
for  members  of  Plans  III  and  IV. 
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based  on  the  Cl?y '  f  con[?lbSti?n-%h'f  "f^  '   ^^J^Tib^tions   are  not 
based  on  that  of  the  Sers!     ^  '      ^  ^'^^^   contribution  Is 


se 
f  the 
ulate 


,  ,       -'■■^  *^®  contributions  of  members  nf  Plane  ttt  ^v,^  ttt 
members'  contribution  rfli-P^%c  ?;  r.^       "J,  ^"^  ^^'   reduction  of  t 

condition  precedent  to  any  change  of 'rS?eriec?eale  or  Jncre^s  ^ 


;e. 
Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   V/alter  E.  Hook,  M.D. 
Medical  Director 
Health  Service  System 
61  Grove  Street  (Suite  305) 
San  Francisco  2,  California 


Harold  S.  Dobbs 
Supervisor 
235  City  Hall 
San  Francisco  2 
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Mr.  Caspar  W.  Weinberger 

Attorney  at  Law 

14  Montgomery  Street 

San  Francisco  4,  California 

Dear  Cap: 

The  following  advice  Is  rendered  In  conformity  with 
your  recent  request  that  I  give  you  ray  opinion  relative  to  the 
subject  of  your  serving  as  a  member  of  the  local  Redevelopment 
Agency,  and  as  a  comment  upon  the  opinion  of  the  Legislative 
Counsel  recently  given  you  concerning  that  same  subject  and  the 
possible  conflict  of  interest  which  might  flow  out  of  the  circum- 
stance that  your  law  office  represents  certain  clients  owning 
property  in  a  redevelopment  project  area. 

Preliminarily,  it  must  be  noted  that  there  is  no  involve- 
ment herein  with  Section  222  of  the  San  Francisco  Charter,  which 
relates  to  conflicts  of  interest  and  incompatibilities  in  so  far 
as  they  are  concerned  with  officers  and  employees  of  this  City  and 
County.   This  is  clear  by  reason  of  the  fact  that  the  Redevelop- 
ment Agency  is  a  separate  entity  from  the  City  and  County,  with 
the  powers  of  the  Agency  and  its  members  flowing  out  of  State 
rather  than  local  law,  and  by  reason  of  the  fact  that  a  redevelop- 
ment agency  member  is  not  an  officer  or  employee  of  the  City  and 
County.   Hence,  Charter  Section  222  is  without  application  to 
your  situation.   Further,  there  is  no  issue  presented  regarding 
the  dual  occupancy  of  an  office,  either  under  statutory  law  or  under 
common  law  principles,  governing  the  subject  of  such  dual 
occupancy. 

Regarding  the  issue  of  conflict  of  Interests  being 
explored,  it  is  my  view  that  the  only  proscriptions  presented  are 
those  which  are  grounded  upon  some  statutory  prohibitions  against 
a  duality  of  interests  which  might  tend  to  induce  an  officer  of  a 
public  body  to  subordinate  a  public  Interest  to  his  own  private 
interest. 
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In  keeping  with  that  theme,  it  appears  that  the  Legisla- 
tive Counsel  has  discussed  the  only  two  statutes  which  are  perti- 
nent to  our  consideration.  I.e.,  Section  33236  of  the  Health  and 
Safety  Code  and  Section  1090  of  the  Government  Code.  The  applica- 
tion of  those  two  statutes  will  be  commented  upon  In  the  order  In 
which  the  Legislative  Counsel  has  treated  them  In  his  opinion. 

The  first  sentence  of  Section  33236  forbids  a  participat- 
ing agency  or  community  officer  from  acquiring  any  Interest  in 
property  Included  within  the  project  area.   This  prohibition 
manifestly  exists  in  future,  and  it  forbids  the  agency  member  from 
taking  an  Interest  in  such  property  when  theretofore  no  such  inter- 
est was  held  by  him.  The  Legislative  Counsel  has  seemingly  so 
interpreted  the  first  sentence,  and  it  is  my  feeling  that  such 
interpretation  is  correct. 

The  next  sentence  of  Section  33236  contemplates  that  an 
agency  member  may  own  property  in  an  area  at  the  time  that  such 
area  becomes  a  project  area,  or  that,  without  ownership  the 
agency  member  may  have  a  direct  or  indirect  financial  Interest  in 
such  property  at  the  time  it  becomes  part  of  a  project  area. 

In  either  instance,  the  section  demands  that  the  said 
member  merely  make  a  written  disclosure  of  the  fact  of  his  owner- 
ship or  Interest  both  to  the  agency  and  to  the  legislative  body  of 
the  community. 

There  would  seem  to  be  little  doubt  that  representation 
by  your  firm  of  owners  In  a  project  area  would  constitute  at  least 
an  indirect  interest  in  you  regarding  the  properties  of  such 
clients;   this  being  so  for  the  rather  evident  reason  that  the 
opportunity  presented  for  favoring  such  clients  in  agency 
deliberations  could  conceivably  funnel  a  personal  advantage  through 
to  yourself. 

The  content  of  Section  33236  might  possibly  suggest  that 
you  would  not  be  eligible  for  appointment  to  the  Agency  because, 
by  virtue  of  the  pre-existing  representation  by  your  firm  of  prop- 
erty owners  in  the  project  area,  an  "Interest",  in  the  sense  noted 
above,  would  be  acquired  by  you  immediately  upon  the  acceptance  of 
membership  on  the  Agency.   Hov^ever,  this  would  seem  to  be  an 
extremely  stilted  and  strict  interpretation  of  the  section,  when 
it  is  remembered  that  the  second  sentence  thereof,  as  above  dis- 
cussed, makes  it  plain  that  the  mere  fact  of  Interest  is  not 
necessarily  fatal. 
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It  Is  thus  my  conclusion  that  the  Legislative  Counsel  has 
placed  a  reasonable  and  supportable  interpretation  upon  the  import  of 
Section  33236  in  so  far  as  the  same  affects  your  problem.   I  have 
had  previous  occasion  to  observe  that  Section  33236  has  never  been 
interpreted  by  any  reviewing  court.   I  would  think  that  were  some 
court  presented  with  the  problem  of  interpretation,  it  would  viev/ 
the  section  in  the  sense  expressed  by  the  Legislative  Counsel  and 
by  me  herein. 

It  will  be  noted  that  Section  3323©  designates  the 
failure  to  disclose  as  misconduct  in  office,  but  does  not  indicate 
how,  if  at  all,  the  agency  member  who  does  so  disclose  may,  in  the 
future,  participate  in  agency  deliberations  in  which  his  ownership 
of  project  area  property,  or  his  direct  or  indirect  interest 
therein,  may  be  involved.   However,  it  would  seem  that  such  member 
could  not  thereafter  participate  in  agency  deliberations  in 
instances  where  the  project  area  under  consideration  is  the  one  in 
which  the  ownership  or  interest  is  involved.    (People  v.  Darby, 
114  Cal.  App.  2d  412.) 

While  such  issue  is  really  not  involved  in  the  question 
of  legality  of  agency  membership  herein,  it  would  seem  that  you 
should  give  some  measure  of  thought  to  the  advisability  of  accept- 
ing any  such  appointment,  in  view  of  the  fact,  as  already  disclosed, 
of  such  interest  as  to  suggest  that  your  deliberations  with  the 
Agency  would  be  rendered  impossible  in  any  situation  in  which  the 
project  area  under  consideration  contained  property  owned  by  a 
client  of  your  law  firm.   Knowing,  as  I  do,  your  penchant  for 
vigorous,  painstaking  and  sincere  public  service,  it  occurs  to 
me  that  you  would  place  yourself  in  the  position  of  having  to 
endure  the  severe  frustration  of  having  to  bow  out  of  Agency  action 
regarding  any  project  area,  existing  or  potential,  in  which  your 
law  firm  would  have  a  client  owning  property.  You  are  reminded 
that  one  such  instance  has  already  occurred  in  the  Diamond  Heights 
Project  Area  with  regard  to  the  representation  by  your  firm  of  one 
of  the  owners  of  quarry  properties. 

The  next  statute  involved  is  Section  IO9O  of  the  Govern- 
ment Code,  forbidding  certain  specific  officers  from  being  inter- 
ested in  any  contract  made  by  them  in  their  official  capacity. 
Of  course,  the  contracts  involved  here  would  be  made  between  the 
'Agency  and  the  owners  of  property  in  the  project  area. 

While  no  mention  is  made  in  Section  IO9O  of  the  extension 
of  such  proscription  against  interest  in  contracts  to  members  of  a 
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redevelopment  agency,  it  is  believed  that  the  section  would  be  ap- 
plicable under  the  authority  of  People  v.  Darby,  114  Cal.  App.  2d 
;h  'n''^  r'^^^J^  ^S^""^-   TherelTTTTE-was  E^IT-that  a  member  of 
of%Po??'nn°foan''''^^i°?vf  .^°!  Angeles  was  subject  to  the  provisions 
SL^!^^  ?  i   '    notwithstanding  said  section  made  no  reference  to 
memoers  of  a  board  of  education.   The  court  said  that,  for  the 
purposes  of  the  section,  the  category  of  "state"  officers  included 
such  member  of  a  board  of  education.   The  court  went  on  to  say 
that  state  officers  referred  to  in  Section  IO90  "applies  to  all 
persons  'clothed  with  functions  affecting  the  public'  which 
functions  deralgn  from  state  law."   The  functions  of  our  local 
Redevelopment  Agency  "deralgn"  from  state  law,  and  would  seem  to 
of  Sectiori090?^''^^''^"'^''^  ^^^"''^  members  subject  to  the  provisions 

P^„„  1   S°^!y®^^^^  observed  in  the  opinion  of  the  Legislative 
?he  mbiif  ofn^pi^L"^  only  reaches  contracts  which  are^ade  in  which 
SSt.?^     officer  has  an  interest."  ThusT^i^tion  lu^u  would  nou 
??clDat?nr?n  ?^f  ^^fhlP^  b^t  would  only  forbid  a  member  from  par- 
owne?f  in'the  project' a^a!  '  ''"'""^'  '^  '^^  "^^"^^  ^^^^  ^^'^^^'^ 

inqn  i^  i-f™  ^'^''5^^''  observed  by  the  Legislative  Counsel,  Section 
J2??ii^  tempered  by  Section  IO9I  of  the  Government  Code   This 
fntpif?tfH^^^''^^  *^^^  ^"  officer  shall  not  be  deemed  to  be 
onl?  f  ^rLi?  "  J°Jtract  entered  into  by  his  public  body  if  he  has 
interest  fr^i^  interest  in  the  contract,  and  if  the  fact  of  his 
i^I    ^.  L^^"-^^^®'^  ^°  ^^^  "^■te^  in  the  records  of  his  public 
a  vote^o?  J?r^^"^^  S!f<=^  P^jblio  body  deals  with  the  contract  by 
parJlcloftion  y^tr^^^f  sufficient  to  carry  the  action  without^ 
defines  a  "rpmn?."^-  T^^  ^^   ^^^^  member.   This  section  also 
of  which  1.  -'^h^?  n^"*^''^!!  ^^  including  many  circumstances,  one 
01  Which  is  that  of  an  attorney  of  the  contracting  party." 

code  re^^^rdi'n?  ^^^^  ^^  ''''   f"^^  provision  in  the  Health  and  Safety 
code  regarding  redevelopment  agency  members,  it  may  well  be  said 
that  Government  Code  Section  IO91  indicates  the  policy  of  this 
?h?^  i"  ^^t   ^^^^^  °^   conflicts  of  interest  of  pSbllc  officers 
the  pub!L  SoSe.''  '"^i^   disclosure  thereof  and  non-par?lcipISon  in 
me?elv  becaS^P^hp  h'^^^^"^  the  officer  is  not  deemed  to  be  Interested 
"aciLrSith\hI  S!c\ody!'  '"^  ^''°^"^^  "^^  ^^^  ^^^'^   -- 

you  m  thr^tihJ^Af^^^'''  i^.^^^^  "^^®  °"^y  ^  Section  1090  case, 
be  an  JntP^pifS  °^y°^^  ^ijll  disclosure,  would  not  be  deem.ed  to 
be  an  interested  party.   Of  course,  you  could  not  participate  in 
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the  Agency's  deliberations  regarding  project  areas,  and  contracts 
relating  thereto,  when  there  are  in  such  project  areas  property 
owners  represented  by  your  law  firm. 

Since  Section  I090,  as  leavened  by  Section  1091^  would 
appear  to  be,  under  the  authority  of  the  Darby  case,  the  all- 
inclusive  section,  it  may  well  be  that  our  higher  courts  would,  in 
interpreting  the  degree  of  interest  factor  involved  in  Section 
33236,  treat  the  attorney-client  relationship  as  without  the  import 
of  said  section.   Under  such  interpretation,  you  would  be  eligible 
for  appointment  to  serve  on  the  governing  board  of  the  local 
Redevelopment  Agency,  but  would  not  be  free  to  participate  in 
Agency  action  regarding  a  project  area  in  instances  where  one  or 
more  of  the  property  owners  in  such  area  are  represented  by  the  lav7 
firm  by  which  you  are  employed. 

As  indicated  above,  my  foregoing  comments  exemplify  my 
thinking  on  your  problem,  both  as  a  problem  of  first  impression  and 
as  a  critique  upon  the  Legislative  Counsel's  views.  As  set  forth 
above,  certain  of  my  observations  are  not  merely  legal  in  nature, 
but  are  offered  to  you  to  suggest  certain  practical  issues  which 
seem  to  be  presented  by  your  situation  and  upon  which  I  have  felt 
you  might  welcome  my  observations. 

It  is  my  sincere  hope  that  the  technical  and  bothersome 
details  of  your  problem  will  finally  be  resolved  for  the  best  and 
highest  interests  of  the  public,  keeping  in  mind  the  great  desir- 
ability of  retaining  your  singular  and  dedicated  talents  for  public 
service. 

Yours  truly. 


DION  R.  HOLM 
WFB  City  Attorney 


'•»_ 


OPINION  NO.  1306 
November  I'J ,    1958 


SUBJECT:   PUBLIC  WORKS  CONTRACTS  -  IP  IN  PUBLIC  INTEREST  TO  DO  SO, 
DIRECTOR  OF  PUBLIC  WORICS  CAN  DISREGARD  IRREGULARITY  IN 
LOW  BID  AND  AWARD  CONTRACT  TO  LOW  BIDDER.   OTIiER  BIDDERS 
HAVE  NO  STANDING  TO  COMPLAIN  OP  SUCH  ACTION. 

Dear  Sir: 

You  have  requested  my  opinion  on  the  following  matter: 

REQUEST 

"Bids  were  received  for  the  construction  of  the  Hall 
of  Justice  on  November  ^,   1958.  The  low  bid,  submitted  by 
the  M  &  K  Corporation,  is  well  within  the  estimate,  and  is 
in  all  respects  acceptable  to  this  Department. 

"However,  the  4th  low  bidder,  (Williams  Cc   Burrows  Con- 
tractors, Inc.,  Rothschild  Raffln  &  VJeirick,  Inc.,  and  Carl 
N.  Swenson,  Inc.,  a  joint  venture)  has  raised  a  question 
which  should  be  resolved  prior  to  award  of  contract.   Sheot  1 
of  1,  'Information  to  Bidders'  which  accompanied  the  bid  forms 
Includes  the  statement: 

(a)  'Alternates  and  Unit  Prices:  Where  required  by 
form  of  Proposal,  quotations  on  Alternates  and 
Unit  Prices  are  mandatory. ' 

The  bid  form  Included  the  statement  (b)  'The  Con- 
tractor shall  file  with  his  bid  the  following  alter- 
nates, stating  the  amount  to  be  added  to  or  deducted 
from  the  base  Proposal.   If  no  change  in  the  Base  Pro- 
posal results  from  Alternate,  enter  "No  Change."  ' 

The  specification  contains  a  further  statement  on 
Page  'C-1  Alternates',  as  follows: 

(c)  'B.   Pailure  to  quote  on  an  Alternate  may  be 
deemed  an  irregularity  in  the  Bid  and  may  cause  its 
rejection.' 

"The  bid  form  included  a  Base  Proposal,  I6  alternate  pro- 
posals, and  8  unit  prices.  The  bid  of  the  M  £:  K  Corpcrr.tlcn 
did  not  Include  a  quotation  on  Alternate  No.  2,  only  the  state- 
ment 'No  bid'  in  lieu  thereof.  Two  other  of  the  six  bids  re- 
ceived Included  similar  statements  for  Alternate  No.  2. 

"The  fourth  low  bidder  claims  that  because  of  the  above 
statements,  the  3  bids  which  showed  'No  Bid'  for  Alternate 
No.  2,  including  the  bid  of  the  M  cj  K  Corporation,  are  invalid 
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and  should  be  rejected.   In  the  event  this  action  were  taken, 
the  cost  of  the  work  as  shovm  on  the  lowest  acceptable  bid 
would  be  approximately  $350,000.00,  in  excess  oi  the  cost 
of  the  work  as  sho;vn  by  the  low  bid  submitted  by  the  M  Cz   K 
Corporation. 

"It  is  my  belief  that  the  low  bid  submitted  by  the 
M  Sc  K  Corporation  is  valid  and  it  is  my  intention  to  award 
the  contract  accordingly''.  However,  since  the  question  has 
been  raised,  I  request  your  opinion  of  the  legality  of  iv.y 
proposed  action." 

OPINION 

Under  the  facts  outlined  it  is  my  opinion  that,  while  the 
bid  of  the  M  0:  K  Corporation  may  be  deemed  irregular  because  of  its 
failure  to  quote  a  price  on  Alternate  No.  2,  the  bid  is  not  for  this 
reason  invalid  and  its  acceptance,  coupled  v;ith  the  execution  of  the 
contract  by  the  City  and  by  M  &  K  Corporation,  will  result  in  a 
legally  binding  and  enforceable  contract. 

It  is  further  my  opinion  that  your  proposed  action,  namely, 
to  award  the  contract  to  M  &  K  Corporation,  is  legal. 

You  must  choose  one  of  three  courses  of  action:   (1)  dis- 
regard the  Irregularity  and  award  the  contract  to  the  low  bidder; 
(2)  award  the  contract  to  the  next  higher  bidder  whose  bid  vjas  reg- 
ular in  all  respects;  (3)  reject  all  bids  and  advertise  for  new  ones. 
Clearly,  "the  law  confers  on  the  director  the  duty  of  exercising  his 
judgment,"  in  the  public  interest,  as  to  which  course  to  pursue. 
(Judson  Pacific-Murphy  Corp.  v.  Durkee,  144  C.A.  2d  377,  382.)  The 
discretion  vested  in  the  director  will  be  interfered  with  by  the 
courts  only  when  caprice  (Charles  L.  Harney  Inc.  v.  Durkee,  107 
C.A.  2d  570),  or  fraud  (Raymond  v.  Fresno  City  Unified  Sch.  Dist., 
123  C.A.  2d  626),  is  shovm. 

In  the  Harney  case,  supra,  although  the  lowest  bid  (on  a 
section  of  the  Bayshore  Freeway)  was  honestly  and  fairly  prepared 
and  new  bids  might  exceed  the  old  ones,  the  state  director  of  public 
works  rejected  all  bids  because  the  department's  cost  estimate  was 
in  error  and  the  low  bid  exceeded  that  estimate  by  IJfo.     The  trial 
court  upset  the  director's  decision.  The  appellate  court  held  there 
was  a  reasonable  basis  for  the  director's  action  and  reversed  the 
trial  court. 

In  the  Raymond  case,  supra,  the  school  board  refused  to 
award  the  contract  to  the  low  bidder  on  the  ground  he  was  not 
responsible  (the  board  felt  he  had  failed  properly  to  perform  a  prior 
contract).   The  trial  court  refused  to  interfere  with  the  board's 
decision.  The  appellate  court  affirmed. 
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In  my  opinion,  based  on  the  facts  stated  above,  the 
courts  would  not  interfere  with  the  manner  in  which  you  propose 
to  exercise  your  discretion  in  this  matter.  Discussion  follows: 

At  the  outset,  it  should  be  pointed  out  that  if  an  irreg- 
ular bid  were  accepted  in  order  to  thwart  the  purpose  of  the  com- 
petitive bidding  statutes,  to-wit,  the  protection  of  taxpayers  by 
Insuring  that  public  works  and  buildings  are  constructed  at  the 
lowest  price  possible  (10  McQuillin,  Municipal  Corporations, 
3rd  ed.,  §29.29,  pp.  266-2b7),  such  action  would  not  be  legal. 
Here,  however,  in  your  acceptance  of  the  M  &  K  bid,  there  appears 
to  be  no  purpose  to  circumvent  those  statutes  and  defraud  the 
taxpayers.  Here  the  award  to  M  S;  K  will  save  $350,000  over  the 
next  lowest  bid  which  is  regular  in  all  respects. 

Charter  §95  states  that  you  "shall  let  such  contract 
to  the  lowest  reliable  and  responsible  bidder,"  subject  to  your 
"right  to  reject  any  and  all  bids."  While  you  have  the  "right"  to 
reject  any  and  all  bids,  you  would  exercise  such  right  only  if  you 
determined  that  it  was  in  the  public  interest  to  do  so. 

In  Judson  Pacific-Murphy  Corp.  v.  Durkee,  144  C.A.  2d 
377>  382-383,  the  court  states: 

"Clearly  the  call  for  bids  and  the  law  confer  on 
the  director  the  duty  of  exercising  his  judgment  as 
to  whether  it  is  in  the  best  interests  of  the  state 
to  award  the  contract  to  the  lowest  bidder,   (p. 382) 
...   It  certainly  would  amount  to  a  disservice  to 
the  public  if  a  losing  bidder  were  to  be  permitted 
to  comb  through  the  bid  proposal  ...  of  the  low 
bidder  after  the  fact,  and  cancel  the  low  bid  on 
minor  technicalities,  with  the  hope  of  securing 
acceptance  of  his,  a  higher  bid.   Such  construction 
would  be  adverse  to  the  best  Interests  of  the  public 
and  contrary  to  public  policy."   (p.  383.) 

Under  the  facts  outlined  in  your  request,  it  might  be 
held  to  be  an  abuse  of  discretion  to  reject  all  of  the  bids  and 
readvertise  because  of  the  failure  of  M  Sc  K  Corporation  to  submit 
a  proposal  on  one  alternate.  And  an  award  of  the  contract  to  a 
bidder  other  than  M  &  K  Corporation  might  be  held  to  violate  the 
charter  requirement  that  the  contract  be  "let  to  the  lowest  reli- 
able and  responsible  bidder."   (Charter  §95.) 


OPINION  NO.  1306 
November  17,  1958 
Page  4 


In  Board  of  Education  v.  Allender,  206  Md.  466,  112  A. 2d 
455,  460,  it  Is  said: 

"Of  course,  bidders  should  make  every  effort  to 
comply  as  strictly  as  possible  with  specifications.  On 
the  other  hand,  it  is  the  duty  of  an  administrative 
agency  to  secure  the  most  advantageous  contracts  possible 
for  the  accomplishment  of  its  work.   A  bidder's  variation 
from  specifications  will  not  exclude  him  from  considera- 
tion for  the  award  of  the  contract  unless  it  is  so  sub- 
stantial as  to  give  him  a  special  advantage  over  the  other 
bidders.   In  judging  whether  or  not  the  omission  or  irreg- 
ularity in  a  bid  is  so  substantial  as  to  invalidate  it, 
the  court  must  be  careful  not  to  thwart  the  purpose  of 
competitive  bidding  by  declaring  the  lowest  bid  invalid 
on  account  of  variations  that  are  not  material.   George 
A.  Fuller  Co.  v.  Elderkin,  I60  Md.  660,  665,  154  A.  548." 

Section  30  of  the  San  Francisco  Public  Works  Code  reiter- 
ates that  you  "shall  let  such  contract  to  the  lowest  reliable  and 
responsible  bidder,"  and  section  31  states: 

"SEC.  31.  Acceptance  of  Other  Than  Lowest  Bid.  If 
the  officer  or  department  head  empowered  to  award  such 
contract  believes  that  the  public  interest  would  be  best 
served  by  accepting  other  than  the  lowest  gross  price  or 
unit  cost  bid,  and  the  contract  is  entered  into  with  another 
bidder,  written  report  shall  be  made  immediately  to  the 
Chief  Administrative  Officer,  the  Mayor  and  the  Controller 
by  the  officer  authorized  to  execute  the  contract,  with  the 
reasons  for  failure  to  accept  such  lowest  bid." 

Section  31  thus  emphasizes  that  it  is  the  "public  inter- 
est," which  is  to  be  served  by  competitive  bidding  statutes. 

In  Judson  Pacific-Murphy  Corp.  v.  Durkee,   l44  C.A.  2d 
377,  383,  it  IS  saia  m  this  regard: 

"It  must  be  remembered  that  competitive  bidding 
statutes  .  .  .  are  for  the  benefit  of  the  public  and 
not  for  the  benefit  of  bidders.   ..." 

Similarly  it  was  said  in  Charles  L.  Harney,  Inc.  v. 
Durkee,  107  C.A.  2d  570,  58O: 

"But  competitive  bidding  statutes  are  not  passed 
for  the  benefit  of  bidders  but  for  the  benefit  and 
protection  of  the  public." 
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You  point  out  that  the  "Information  to  bidders/'  the  "bid 
form,"  and  the  "specification"  provide,  respectively:   "Where 
required  by  form  of  Proposal,  quotations  on  Alternates  and  Unit 
Prices  are  mandatory  .  .  .  The  contractor  shall  file  with  his 
bid  the  following  alternates ,  etc.  .  .  .   Failure  to  quote  on 
an  Alternate  may  be  deemed  an  irregularity  in  the  bid  and  may 
cause  its  rejection." 

What  these  sentences  mean  is  that,  when  It  is  in  the 
public  interest  to  do  sOj  you  may  reject  a  bid  which  fails  to 
quote  a  price  on  an  alternate ,  and  a  low  bidder  who  fails  to  quote 
a  price  on  an  alternate  does  so  at  his  own  risk.   It  would  not  be 
reasonable  to  construe  the  sentences  as  requiring  you  to  reject  the 
low  bid  when  to  do  so  would  be  a  disservice  to  the  public. 

The  statement  that  quotations  on  alternates  are  "manda- 
tory" means  that  such  compliance  is  necessary  "to  enable  the  [low] 
bidder  to  compel  acceptance  of  his  bid,"  and  leaves  it  "optional 
with  the  city  to  consider  or  disregard  the  bid."   (George  A.  Fuller 
Co.  v.  Elderkin,  I60  Md.  660,  154  Atl.  5^8,  550-55T71 

We  are  here  dealing  not  with  the  failure  of  the  bidder 
to  comply  with  the  terms  of  a  charter  section  or  ordinance  regulat- 
ing competitive  bidding,  but  with  requirements  prescribed  by  you, 
and  to  be  administered  by  you,  for  the  sole  benefit  of  the  public. 
Your  acceptance  of  a  bid  which  fails  to  quote  a  price  on  an  alter- 
nate merely  means,  as  stated  in  the  specification,  that,  in  the 
public  interest,  you  have  not  seen  fit  to  deem  the  failure  "an 
irregiolarity  in  the  bid,"  or  that  if  you  did  deem  it  an  irregu- 
larity, it  was  not  such  an  irregularity  as  should  "cause  its  [the 
bid's]  rejection." 

George  A.  Puller  Co.  v.  Elderkln,  I60  Md .  66O,  15^  Atl.  .■ 
548,  Involved  the  legality  of  an  award  of  a  contract  for  a  library 
building  to  a  bidder  who  failed  to  bid  on  two  of  five  different 
alternates.  These  two  alternates  were  not  adopted  by  the  awarding 
authority.  The  specifications  stated  that  bids  "should  be  sub- 
mitted on  the  entire  contract."   The  "Instructions  to  Bidders" 
stated  that  "all  information  called  for  by  the  proposed  form  must 
be  given  and  all  spaces  filled  in  and  all  alternates  and  unit 
prices  bid  upon,"  so  that  the  Board  of  Awards  could  change  the 
base  specifications  by  adding  thereto  the  alternates  described  in 
the  specifications  and  in  the  proposed  form;  further  that  the  city 
"reserves  the  right  to  reject  any  bid  or  proposal  not  in  compliance 
with  the  above."  An  unsuccessful  bidder  and  a  taxpayer  joined  in 
challenging  the  award  to  the  low  bidder  whose  bid  failed  to  quote 
a  price  on  two  alternates.  The  trial  court  nullified  the  award. 
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The  Maryland  Court  of  Appeals  reversed.   It  said  (154  Atl.  550): 

"It  is  not  every  failure  in  bidding  to  comply  with 
specifications  that  will  make  an  award  illegal.   'Varia- 
tions from  specifications  must  be  substantial  so  as  to 
give  the  bidder  special  advantage,  to  invalidate  the 
contract.'   McQuillin  on  Municipal  Corporations  (2d  Ed.) 
vol.  Ill,  §1321.   See,  also,  44  C.J.  p.  11;  Abbott  on 
Municipal  Corporations  p.  263. 

"In  Maryland  Pavement  Co.  v.  Mahool,  110  Md.  397, 
407,  72  A.  833.  834,  17  Ann.  Cas.  649,  it  was  said: 
'Slight  irregularities  in  a  bid  not  affecting  its  sub- 
stantial characteristics  may  be  disregarded.'   In  that 
case  it  was  held  that  even  such  irregularities  furnish 
ground  for  the  rejection  of  a  bid  if  the  city  elects  to 
take  advantage  of  them,  but  the  clear  inference  is  that 
they  do  not  affect  the  legality  and  award.  The  statement 
that,  'where  reasonable  requirements  have  been  prescribed 
as  to  the  manner  of  bidding,  such  requirements  must  be 
complied  with,  in  order  that  a  bid  shall  be  entitled  to 
consideration, '  clearly  meant  that  compliance  was 
necessary  to  enable  the  bidder  to  compel  acceptance  of 
his  bid.  The  bidder  there  was  the  plaintiff  in  a  man- 
damus proceeding,  and  the  irregularity  was  in  fact  a 
material  departure  from  the  specifications,  and  the  city 
elected  to  disregard  his  bid.   It  was  not  a  case  where 
the  city's  power  to  award  the  contract,  notwithstanding 
the  irregularities,  was  challenged. 

"The  test  seems  to  be.  Is  the  irregularity  such  as 
will  operate  to  affect  fair  and  competitive  bidding? 
Phifer  v.  City  of  Bayonne,  105  N.J.  Law,  524,  146  A.  463; 
Paist  V.  Mayor  and  City  Council  of  Hoboken,  72  N.J.  Law, 
361,  60  A.  1120j  McCord  v.  Lauterbach,  9I  App.  Div.  315, 
86  N.Y.S.  503. 

"Judged  by  this  test,  certainly  the  failure  to  bid 
on  alternates  5(a)  and  5(c)  could  not  be  regarded  as 
material.  These  alternates  were  not  included  in  the  plan 
finally  adopted.  The  failure  of  the  Fuller  Company  to 
bid  on  them  could  have  had  no  effect  on  other  bidders. 
Warnock  &  Zahrndt  v.  Wray,  132  Misc.  Rep.  882,  230  N.Y.S. 
681,  is  directly  in  point.   See,  also,  Pasco  v.  Barium, 
247  Mich.  343,  225  N.W.  506,  65  A.L.R.  833;  Andrews  v.  City 
of  Detroit,  233  Mich.  79>  206  N.W.  5l4;  Nathan  v.  O'Brien, 
117  App.  Div.  664,  102  N.Y.S.  947. 
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"By  not  bldaing  on  these  items,  the  company  took 
the  risk  of  being  excluded,  if  either  of  these  alternates 
should  be  adopted  J  or  if  the  city  should  elect  to  disre- 
gard the  company's  bid  because  of  its  failure  to  comply 
with  the  city's  request  to  bid  on  all  items.   In  this 
connection,  it  is  to  be  observed  that  compliance  with 
this  Instruction  was  not  made  a  condition  to  the  consid- 
eration of  a  bid,  but  the  city  merely  'reserves  the 
right  to  reject  any  bid  or  proposal  not  in  compliance 
with  the  above.'  That  negatives  the  idea  that  the  city 
deprived  itself  of  the  power  to  waive  an  irregularity. 
It  is  apparent  from  the  ruling  of  the  chancellor  on 
proffers  of  evidence,  and  his  comments  in  making  the 
rulings,  that  he  regarded  such  deviations  from  the 
requirements  of  the  specifications  and  instructions  as 
fatal  to  the  validity  of  the  award.   In  this,  in  our 
opinion,  he  was  in  error.  We  find  nothing  either  in 
the  provision  of  the  city  charter  or  in  the  decisions 
of  this  court  cited  by  appellees  to  support  that  view." 

And  at  p.  551  (154  Atl.  551): 

"There  is  no  difference  in  principle  in  the  matter 
of  alternates  between  this  case  and  that  of  Mayor,  etc., 
Baltimore  v.  Flack,  104  Md.  130,  64  A.  702,  where  bids 
were  asked  on  various  paving  materials,  except  that  here 
bidders  were  requested  to  bid  on  all  items.   As  we  have 
seen,  the  failure  to  observe  this  request  left  it  optional 
with  the  city  to  consider  or  disregard  the  bid.  What  we 
have  said  in  regard  to  alternates  5(a)  and  5(c)  applies  to 
alternate  4(b),  which  was  not  adopted.   .  .  .  Decree  reversed 
and  bill  dismissed." 

So  far  as  the  rights  of  unsuccessful  bidders  are  concerned, 
it  is  generally  held  that  an  unsuccessful  bidder  has  no  legal  stand- 
ing to  complain,  even  when  his  bid  was  the  lowest.   For  greater 
reason,  when  the  contract  is_  awarded  to  the  lowest  bidder,  other 
bidders  have  no  legal  basis  for  complaint.   In  10  McQulllin,  Munici- 
pal Corporations,  3rd  ed . ,  §29.86,  pp.  374-375,  the  rule  is  stated: 

"Since  the  power  of  letting  public  contracts  must  be  exer- 
cised for  the  benefit  of  the  public  and  not  of  the  bidder, 
it  is  generally  held  that  an  award  of  a  contract  to  one 
other  than  the  lowest  bidder  does  not  entitle  the  lowest 
bidder  to  a  recovery  of  damages  from  the  municipality,  nor 
to  an  action  to  recover  profits  which  he  might  have  made 
had  his  bid  been  accepted." 
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Judson  Paclflc-Murphy  Corp.  v.  Durkee,  l44  C.A.  2(3  377, 
was  a  manc3amus  action  by 'the  second  lowest  bidder  (Judson)  to  compel 
the  state  director  of  public  works  to  award  the  contract  to  it  on 
the  ground  that  the  lowest  bidder  had  no  state  contractor's  license^ 
hence  that  it  (Judson)  was  the  "lowest  qualified  bidder"  and 
entitled  to  the  award  of  the  contract.  The  trial  court  denied  the 
petition  for  writ  of  mandate.  The  District  Court  affirmed,  stat- 
ing (p.  382): 

"The  lowest  qualified  bidder  has  no  legal  right  to  compel 
the  acceptance  of  his  bid." 

In  Judson,  supra,  "minor  technicalities"  regarding 
whether  the  low  bidder  was  properly  licensed  by  the  Contractors' 
State  License  Board  and  whether  it  acted  "in  the  name  of  the 
licensee  as  set  forth  upon  the  license,"  as  required  by  Business 
and  Professions  Code  §7117 ,  were  held  not  to  invalidate  a  contract 
let  to  the  low  bidder.  The  saving  to  the  taxpayers  in  Judson, by 
acceptance  of  the  lowest  bid,  was  $34,834  on  a  $9>489,12b  job.  The 
Court  said  (p.  383): 

"But  such  technical  violation  of  the  statute  does  not, 
per  se.  Invalidate  the  contract." 

So  far  as  your  own  liability  to  an  unsuccessful  bidder  is 
concerned,  your  duty  is  owed  to  the  public  generally,  not  to  any 
member  thereof  such  as  an  unsuccessful  bidder.   For  this  reason  you 
would  have  no  liability  to  an  unsuccessful  bidder.   (Cf.  Routh  v. 
Qulnn,  20  Cal.  2d  488.)  Additionally,  as  an  awarding  officer  whose 
""duties  to  the  public  require  the  exercise  of  discretion"  (10  McQuil- 
lin.  Municipal  Corporations,  3rd  ed . ,  §29.72,  p.  347),  you  would, 
while  acting  in  the  scope  of  your  authority,  be  entitled  to 
Immunity  from  civil  liability  at  the  instance  of  an  unsuccessful 
bidder  in  the  same  manner  that  officials  directly  concerned 
with  judicial  processes  are  immune  from  civil  liability.   (Wilson 
v.  Sharp,  42  Cal.  2d  675,  679;  East  River  Gaslight  Co.  v.  Donnelly, 
93  N.Y.  557,  affirming  25  Hun.  'SWT)     wTT^on  v.  Sharp,  supra, 
was  a  taxpayer's  action  against  the  county  counsel  of  Los  Angeles 
County.   The  Donnelly  case  was  an  action  by  an  unsuccessful  bidder. 
See,  also,  10  McQuillin,  Municipal  Corporations,  §§  29.87,  p.  375, 
stating:   "An  unsuccessful  bidder  has  no  right  of  action  for  damages 
against  the  officer  personally  who  in  good  faith  refuses  to  award 
him  the  contract . " 
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For  the  foregoing  reasons  you  are  advised  that  your 
proposed  action  is  legal. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Sherman  P.  Duckel,  Director 
of  Public  Works 
260  City  Hall 
San  Francisco  2^  California 
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SUBJECT:   HEALTH  SERVICE  SYSTEM;  DATE  OF  MEMBERSHIP  THEREIN 
FOR  PERMANENT  LIMITED  TENUl^E  EMPLOYEES. 

Dear  Sir; 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"Please  advise  us  if  it  is  mandatory  that 
permanent  limited  tenure  employees  become  mem- 
bers of  the  Health  Service  System  upon  becoming 
members  of  the  Employees'  Retirement  System." 

OPINION 

By  way  of  clarifying  terms,  it  is  observed  that  a 
"permanent  limited  tenure  employee"  is  one  who,  after  qualifyint^ 
for  appointment  through  the  less  formal  and  less  searching  pro- 
cedures of  limited  tenure  examination,  is  then  appointed  to  serve 
in  a  position  which  is  classified  as  "permanent,"  rather  than  to 
a  position  classified  as  "temporary," 

Section  172.1  of  the  charter,  relating  to  the  Health 
Service  System,  provides  in  part  that  - 

"...  The  members  of  the  system  shall  consist 
of  all  employees  ...  of  the  city  and  county 
Z    ',    .  who  are  members  of  the  retirement  system," 
( Emphasis  added. ) 

The  word  "shall"  in  a  statute  is  generally  treated  as 
demanding  a  construction  of  imperativeness  or  absolute  necessity, 
and  is  said  to  be  mandatory  in  nature  and  synonymous  with  the 
word  "must."   (City  of  Oakland  v.  Burns,  46  Cal.2d  401;  People  v. 
Municipal  Court,  143  Cal.App.2d  YbY.J    The  word  "shall"  is 
viewed  as  singularly  imperative  when  used  in  connection  with  other 
language  extending  to  someone  a  legal  right  or  privilege.  (Jeffer- 
son County  Farm  Bureau  v.  Sherman,  226  N.W,  I82  (Iowa),) 

It  is  clear  that  the  use  of  the  expression  "all 
employees"  is  completely  comprehensive  with  no  possibility  for 
excluding  any  category  of  employee.   Hence,  a  "permanent  limited 
tenure"  employee  is  included  as  a  potential  member  of  the  Health 
Service  System,  albeit  his  right  to  such  membership  is  contingent 
upon  attaining  membership  in  the  Retirement  System, 

Under  the  authorities  noted,  and  in  light  of  the  con- 
text of  Section  172.1  set  forth  above,  I  conclude  that  permanent 
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limited  tenure  employees  become  members  of  the  Health  Service 
System  upon  becoming  members  of  the  Employees*  Retirement  System, 
and  I  view  as  mandatory  their  inclusion  in  the  Health  Service 
System  as  of  that  time. 

Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney. 


TO:   MR.  HARRY  D,  ROSS 
Controller 
109  City  Hall 
San  Francisco  2 
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Honorable  Roger  D.  Lapham,  Jr. 

President 

City  Planning  Commission 

100  Larkln  Street 

San  Francisco  2,    California 

Dear  Mr.  Lapham: 

You  have  asked  two  questions  of  me  relative  to  a  possible 
conflict  of  interest  between  your  private  business  and  your  capacity 
as  an  officer  of  the  City  and  County  of  San  Francisco. 

The  first  inquiry  is  directed  as  to  whether  Alexander  & 
Company  of  California,  an  insurance  firm  of  which  you  are  an  officer, 
director  and  stockholder,  could  bid  on  the  insurance  that  might  be 
placed  upon  the  San  Francisco  Stadium  by  San  Francisco  Stadium,  Inc., 
a  nonprofit  corporation. 

Your  second  inquiry  is  directed  to  the  question  of  v/hether 
this  same  company  could  solicit  insurance  from  the  successful  bidders 
in  the  Golden  Gateway  Project  after  it  has  been  let  to  private  con- 
tract for  development. 

My  answers  to  your  inquiries  are  as  follows: 

Answer  to  Question  1. 

San  Francisco  Stadium,  Inc.,  a  nonprofit  corporation,  at 
present  holds  a  lease  from  the  City  and  County  of  San  Francisco  for 
all  the  property  and  improvements  of  the  Bay  Viev/  Stadium.   This 
corporation  has  simultaneously  leased  the  premises  to  the  National 
Exhibition  Company  (Giants)  for  the  baseball  stadium,  for  approxi- 
mately 77  days  each  year,  for  the  next  35  years,  and  has  leased  back 
to  the  City  and  County  of  San  Francisco  the  property  subject  to  the 
Giants'  lease.   This  lease  back  to  the  City  and  County  of  San  Fran- 
cisco provides  that  all  revenues  earned  under  the  sublease  to  the 
City  and  County  up  to  $375,000  shall  be  made  available  to  San 
Francisco  Stadium,  Inc.  as  a  means  whereby  it  may  retire  its  bonds. 
The  City  and  County  of  San  Francisco  owns  the  fee  in  the  land  ajid 
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the  improvements  thereon.   Any  insurance  that  San  Francisco  Stadium, 
Inc.  would  purchase  would  be  an  expense  of  the  corporation  and  the 
consideration  for  its  purchase  would  come  from  the  funds  of  San 
Francisco  Stadium,  Inc.  and  be  paid  to  your  insurance  company  out 
of  these  funds. 

As  a  member  of  the  Planning  Commission,  you  are  an  officer 
of  the  City  and  County  of  San  Francisco  (see  Charter  §4);  consequent- 
ly, you  are  subject  to  the  prohibitions  contained  in  Section  222  of 
the  Charter. 

That  portion  of  Section  222  of  the  Charter  v/hich  deals  with 
the  question  of  an  officer's  interest  reads  as  follows: 

"No  member  of  any  board  or  commission  shall  accept 
any  employment  relating  to  the  business  or  the  affairs 
of  any  person,  firm  or  corporation  which  are  subject  to 
regulation  by  the  board  or  commission  of  which  he  is  a 
member.   No  supervisor  and  no  officer  or  employee  of  the 
city  and  county,  shall  be  or  become,  directly  or  indirectly, 
interested  in,  or  in  the  performance  of,  any  contract,  v;ork, 
or  business,  or  in  the  sale  of  any  article,  the  expense, 
price  or  consideration  of  which  is  payable  from  the  treasury; 
or  in  the  purchase  or  lease  of  any  real  estate  or  other 
property  belonging  to,  or  taken  by,  the  city  and  county, 
or  which  shall  be  sold  for  taxes  and  assessments,  or  by 
virtue  of  legal  process  at  the  suit  of  the  city  and  county; 
nor  shall  any  person  in  this  section  designated  during  the  time 
for  which  he  was  elected  or  appointed,  acquire  an  interest  in 
any  contract  with,  or  work  done  for,  the  city  and  county,  or 
any  department  or  officer  thereof,  or  in  any  franchise,  right 
or  privilege  granted  by  the  city  and  county,  unless  the  same 
shall  be  devolved  upon  him  by  law;  nor  shall  any  person 
mentioned  in  this  section  give  or  promise  any  money  or  other 
valuable  thing,  or  any  portion  of  his  compensation,  in  con- 
sideration of  his  nomination,  appointment,  or  election  to 
any  city  and  county  office  or  employment;  or  accept  any 
donation  or  gratuity  in  money  or  other  valuable  thing, 
either  directly  or  indirectly,  from  any  subordinate  or 
employee  or  from  any  candidate  or  applicant  for  a  position 
as  employee  or  subordinate  under  him. 

"No  supervisor  and  no  officer  or  employee  of  the  city 
and  county  shall  engage  in  any  activity,  emploionent  or 
business  or  professional  work  or  enterprise  which  is 
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Inconsistent,  incompatible,  or  in  conflict  with  his 
duties  as  a  supervisor  or  officer  or  employee  of  the 
city  and  county  or  with  the  duties,  functions  and  re- 
sponsibilities of  his  appointing  power,  or  the  depart- 
ment, office  or  agency  by  which  he  is  employed,  or  the 
board  or  commission  of  which  he  is  a  member." 

It  is  my  opinion  that  your  company's  planned  activity  to 
bid  on  the  insurance  that  the  San  Francisco  Stadium,  Inc.  might 
desire  to  purchase  would  not  be  in  conflict  with  the  provisions  of 
Section  222.   It  is  also  my  opinion  that  if  your  company  v/ere  success- 
ful in  its  bidding  and  wrote  the  policy  for  the  corporation,  this 
also  would  not  constitute  a  violation  of  Section  222. 

My  reasons  for  the  above  statement  are  as  f ollov;s :  There 
would  be  no  employment  of  you  by  any  of  the  groups  referred  to  in 
Section  222  that  would  be  subject  to  the  regulation  of  the  Planning 
Commission.   No  part  of  the  expense,  price  or  consideration  of  the 
insurance  policy  would  be  payable  from  the  treasury  of  the  City  and 
County  of  San  Francisco.  You  would  not  be  acquiring  an  interest  in 
any  contract  with,  or  work  done  for,  the  City  and  County  of  San 
Francisco  or  any  of  its  departments.  The  contract  to  pay  the  premium 
would  be  between  your  company  and  San  Francisco  Stadium,  Inc.,  v/hich 
is  independent  entirely  of  the  City  and  County  of  San  Francisco.   Nor 
would  you  be  engaging  in  any  activity,  employment  or  business  or  pro- 
fessional work  or  enterprise  which  is  inconsistent,  incompatible,  or 
in  conflict  with  your  duties,  functions  and  responsibilities  as  a 
member  of  the  Planning  Commission. 


Answer  to  Question  2. 

As  to  your  second  inquiry,  concerning  the  question  of  your 
company  bidding  and  soliciting  the  insurance  from  the  private  pro- 
moters of  the  Golden  Gatev/ay  Project  after  the  award  has  been  made 
to  these  promoters  by  the  Redevelopment  Agency,  I  also  advise  you 
that  there  would  be  no  violation  of  any  of  the  provisions  of  Section 
222  of  the  Charter.   I  base  this  conclusion  upon  the  reasons  that  I 
have  given  above  in  answer  to  your  first  question.   In  addition,  I 
wish  to  point  out  that,  once  the  private  promoter  moves  into  the 
project  area  and  commences  the  work  necessary  to  comply  with  the  plan, 
any  moneys  he  spends  v/ill  be  his  money  and  he  will  be  in  no  different 
position  from  any  other  builder  in  the  City  and  County  of  San  Fran- 
cisco. Consequently,  any  business  connection  that  you  might  have 
through  your  company  with  such  a  promoter  is  entirely  outside  the 
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prohibitions  contained  in  Section  222  of  the  Charter. 

I  have  also  examined  Section  33236  of  the  Health  and  Safety 
Code,  which  prohibits  any  agency  or  community  officer  or  employee  v/ho 
participates  in  the  formulation  of  or  the  approval  of  plans  or  poli- 
cies for  the  redevelopment  of  a  project  area  from  acquiring  any  inter- 
est in  any  property  included  within  the  project  area,  and  also 
provides  that  any  such  officer  or  employee  v/ho  has  any  direct  or 
Indirect  financial  interest  in  such  property  shall  immediately  make 
a  written  disclosure  of  it  to  the  agency  and  the  legislative  body, 
which  shall  be  entered  on  their  minutes.   It  is  my  opinion  that  the 
business  dealings  which  you  would  have  v;ith  the  promoters  v/ould  not 
be  such  an  interest  as  is  referred  to  in  Section  33236  of  the  Health 
and  Safety  Code. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


I 


BJW 


No.  1307*B 


itovMiMr  ai«  lipt 


«•  iMiiiar  D,  new 

ContrclXejE* 
ten  ntvfwiaao  8 

«««     P&P03IT  Qg  Fwms  oy  FATttafra*  arona  At 

&«ir  .iiirt 

4iimmtletm  Ago  till*  offle*  »»•  asicctf  MfeMitluir  fumw  p«rlMUft» 
ImC  to  the  c|.«raition  of  th«  Pfttl«nt«*  &t^r9  •%  lJi«t>Bt  Hondft  Wmm 
MMMl  trltbln  tiM  purvltfw  c^f  CtMirt«r  election  S2«     Ctuirtvr  jiitt<;tlcn 
dft  IMr«vi^«  la  part  thkt  **.   »   .  All  ttomiys  mmI  ota*eks  r«c«iv«4  ^ 
•qy  «f!fitt«i*  or  Miitic^n^  oi*  tii«  oity  wsd  eount^r  ff^r^  <^z*  m  «oaB»a« 
tltm  Kith  ih«  ^uftliWfts  of«  th«  aity  u)d  atHm^^  •  •  •"  sluiill  b«  d«* 
positt^  lA  Uk«  01  tj^  tjnMUftiury*       AaoonULnjUy*  ^^  varioua  dttpArtaMit« 
6«ic«riM6  were  «>rftiiy  a^tvlflMMl  by  this  off lc«  ttaat  8lfto«  th«  op«rft* 
tlOA  ef  tlalft  fft(;illlty  was  uiMSlsr  ths  dirsot  control  And  sup«rvlslw>n 
•f  «li»  nsdlcAl  offlasr  In  ctasr^s  ojT  tlui  LsKuna  Meiitfa  Sens  sad  Uast 
•iBMi  tlM  facility  Itssll'  IMS  ^^iwtsd  «•  a  govsitBM»itftl  f uaetloa, 
it  follotare^d  that  undsr  s«ctlc>ra  02  all  funds  p«rtsinlne;  to  Its  opsra- 
tioi  wars  rsqulrsd  to  bs  deposit sd  m  th«  ai.t>  trsasuxv* 

In  ordar  to  oorrsct  bhls  oondltlim^  a  cusi^rehsnslvs  wrdl- 
oanea  was  pp»pmr«4  sttttlntj,  forth  pr«H3«diuras  In  aoaordaaaa  wLtik 
•aetloB  M  and  othtr  a^i.4lc«bl«  ^han^ar  aaatiens*  fer  ihrfr  ^aratlon 
of  tatl«nts*  Stor«s  at  all  of  tha  smsdl^sl  aantars  of  th«  City  which 
providad  in-i>dtiant  eay«.      Uadar  %k»  j^fopaaad  ofdlnamia»  it  was  con- 
taa^latad  that  tha  stores  would  IM  af»Mmt«d  *a  |iifvatf«Mntal  faeilitias. 

Ik>w«ver,  aftsr  ths  oosiprahaaaiva  ordiaaaca  n^a  draftadf  it 
was  rac<MEnis«d  that  if  ths  atora*  wars  o}.arat«d  prlvstsly,  slthar  sa 
sola  prcprlatcrshlps  or  hy  prlvats  oharltabla  urganlsstlons,  diffarant 
prooatfuras  would  ha  x^aqulrsd  in  aoaovdanco  with  tha  fiscal  and  Mgat* 
tasy  provisions  of  tha  Chartar, 

furthar  actlun  with  raspact  to  ths  draftad  ordlnaaca  was  post- 
jponad  panding  rasolutlon  of  tha  policy  qusstloo  involvad  as  te  tha 
ty|.-«  «f  oparatlon  c^eslrad*      <.hls  policy  qiKtdtlon  still  nmaina  unra- 
aolvad  daspita  tha  pa*aa«a  aC  aonaidarahls  tloa.     It  is  nacsssary  that 


Mr*  Barry  D.  Ross 
Nov«i*«r  21,  l!:^ 

p«c«  a 

«pproprl«t«  i.«gi»latlon  be  enacted  as  soon  ss  possible  and,  there- 
fore, that  the  question  qT   the  desirable  type  of  operation  —  whether 
as  a  private  oonoesslon  or  as  a  governmental  funotlon  — >  be  fully 
dstemlned  so  that  appropriate  legislation  nay  be  drafted  and  enacted 

In  any  case,  the  objective  is  to  provide  a  source  of  revemas 
for  minis terin^i  to  the  recreational  needs  of  the  pai&ients  without 
encuadberlns  the  regular  budget  of  the  Departaient  of  t'ubllc  Health. 
Another  objective  is  to  provlds  a  facility  of  puz'chasing  cigarettes, 
sundries  and  the  like  by  patients* 

Sven  as  a  govemnsntal  operation  it  should  be  possible  to 
enact  letsislation  to  achieve  these  purposes,  "nils  could  be  done  in 
accordance  with  the  fiscal  procedures  cf  the  Charter  by  providing  for 
two  revolving;  funds  t  T^ut   initial  fund  to  be  for  the  purchase  of 
supplies  and  for  payisent  of  all  other  operating  expenses,  and  a  second 
fund  to  which  net  profits  would  be  traAsferx*ed«  Cut  of  this  latter 
fund  recreational  purchases  could  be  etade  by  order  of  the  Director  of 
Public  Health  throu^  t>»»  Purchaser, 

While  the  syste«  provided  for  the  op^eratlum  of  ^sheriff *s 
Stores  is  not  precisely  suitable  for  achieving  these  objectives 
(particularly  since  the  realisation  of  any  substantial  profit  is  ex- 
pressly precluded),  an  ordinance  could  be  drafted,  siodeled  in  part 
on  the  Sheriff's  stores  Ordinance,  which  would  dc  so,  A  copy  of  ths 
Sheriff's  .Stores  Ordinance  is  attached  hereto  (Actions  63  through 
70  Inclusive,  of  Part  I,  Jjian  Francisco  Municipal  Code). 

Upon  detez^ftinatlon  of  the  type  of  operation  desired,  this 
office  is  always  ready  to  cooperate  in  drafting  the  requisite  legis- 
lation* In  the  interim,  it  ahould  be  noted  that,  as  we  have  advised 
orally  on  previous  occasions,  charter  Action  82  is  explicit  in  the 
requinMBent  that  all  furMis  esMrntioned  herein  be  deposited  In  th^  City 
Treasury. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


eci  Chief  AdAlnlstretive  Officer 

Chester  R.  MaoFhee 
Director  of  Departaent  of 

public  Health  £llls  P.  Sox,   M.D. 
Assistant  PlrectttP  of  Departaent 

of  Public  Health  g.C.  da^ss,  H,D. 


JBO&KSBL** 

^iiC.  63*     ohrJUrf  *»  Stow.  (;4>»r»ti<«>  otm  AltMMart— 4» 
to  tbm  authority  of  dvctlcn  4oHi.2JL  if  tlm  ?oXitlMl 
Ot4m  of  CaXlTornU^  tte  .ihorlXf  of  th«  City  tuiA  County  of  Jan 
Uppni^iiin  JUi  hmnUi^  «uthorl««<l  to  ostabllah,  nalntftln  ana 
4pi«^  «  •UHM  In  Oftoh  of  tho  County  JmUM  laaxn&alAoa  by  tin 
dity  and  Coitnty  of  j;«d  Franol»oo^  and  for  a*i<&  purpoaa  to  i^wir- 
lilMt  roo4«  dM|f«atioimry«  ti^Moco  JPfim*  ampfOloa^  p<iMMMI«#  writ- 
ias  «at#riAla  aatf  toilot  lurtlcloa  and  •tii^j»U«a  out  of  auoh  fwda 
««  May  iNi  *it  aalda  for  awih  purp<NMa^  and  to  a«jLl  auoh  &ooda« 
afM^Iaa  and  •i«t)pXl«a  to  tho  prlaonara  oonfinod  in  tha  aald  Jalla* 

mi.  64,     ^jr-H<^«r  ^W^^*M^f  o^i  %I^^M«     «»  Pwrolmaa  of 
ail  S^oda,  navas  and  aaroliaadisd  for  aald  atozva  aliall  ba  «ada  tkiroush 
^fm  j^yucs^haaor  of  «i»uj;>i^ila6  and  In  a^st^ordanoa  with  tlia  ^uronaalng 
iiPtiilnra  providad  b^  aui»t«r  and  l»y  jiactlona  1m3  to  i;;^^  inslu- 
aiv««  of  tliia  AJrt»Xci.a«  *«>»*.-.  s 

fw^    ;UfeC;«  6^,     All  artiolaa«  «ooda  and  aaraliaadiMi  Nalntainad 
la  lAld  atoy  diMli  b«  aold  to  aald  prlaonara  at  ooat  plua  a 
raaaonabia  hdndUng  alMUP9t«  «nd  tha  prooaada  of  all  aalaa  aada 
in  aald  atoraa  ahall  h%  dapoaltad  In  tha  Traaauiy  of  tha  City 
m$  IMMKty  of  69M  JhMUpaJiJ^oo*     ftaa  ControUar  aluai  (nontftOy) 
MMaat  tha  oonay  ao  dapealtad  In  tha  followloft  aaonart 

(a)     Ttmkt  portion  of  tha  aalaa  prica  wiaoh  rapraaanta  tha 
aoat  of  tha  aa— ndlty  ahall  ha  oradltad  to  tha  ihariff*a  :itoraa 
iiaaarva  Fund* 

(h)     that  portion  of  thm  aalaa  prloa  whleh  rapraaanta  tha 
handlli^  dhwrsa^  lift  to  aattad  1^  of  tha  total  of  tha  s<^aa 
aalaa«  shall  ba  oradltad  to  tha  Qanaral  rund«     Dlract  oharfiaa 
•hail  b«  cradltad  to  tha  Jail  dtoraa  Tru«t  Fund. 


«t^  *j)f  SMmiAtfaiCB  tlU^  «Nhw}9  9<l;f  to  lbs*  nt  i»^<«^9  it  •^mmp 


Vitd  Bllt  1*  ifUMMryr  mW  Aft  W#i«oq«*  W  ffuftl  •intli  MM  ai 

(ffifiniw)   ffiii  vUlm$meiO  fam    •••>!— ft  «•&  )•  kImmO  tat 

i«MMHi  Milmnf  ffrt  Mli  a1  kMUMMnft  mi  vbmmi  mI#  tuflha 

«M  »l»M««fM  llO.KAt  •(»i^m  MilMI  MM  %«  Mlt«l09  ^Altt      (<) 
Mit  tJBHyillX   AtOdW  •»Jt^  ••illM   Mitf    )9  lM»i;«««|  #4Mfr      {<<) 

Mon^i  Mill  i»  JUtit  •m  ^  m  fciMOT  «•  fMi  ««9«Ml»  jiffrriwMi 
■ijniiin  ar»r«ia    •teifl  ImwmA  mH  •«  >>fi>Mwi  ttf  XiJMit  tM4«B 


(c)     Hm  balanc«  of  aiki6  aon«ys  shail  hm  <l«j>o«lt«<l  In  th« 
"FrisoiMr**  Welfare  Fuatf"  atsd  axp^ntetf  ««  provld«tf  und«r  motion 
4oft^  of  Um  fsnal  Oo^s  ot  tkm  sv«t»  of  C&llfoml*. 


i^tti     StmeitrU  "301^*  Autliorl«»d  and  l|»icvil«t»d. 
Hi^  Sttoti  mUm  shftll  b«  for  oA«h,  provid«<&«  how«v«r,  that 
for  th«  convenient  handling  of  cash  beloivi:lx«  to  aald  pjrlaon«rs« 
the  said  sheriff  ie  hmvhg  authorised  to  issue  sorip  represent* 
IhK  cash  In  such  dwwinstiooa  as  he  shall  deteraine  and  to  sell 
the  sant  to  said  priSGiiers  at  the  faee  value  thereof «  and  said 
aerlp  shall  be  rsdsswable  in  merchandise  at  said  stoz^es  for  the 
faoe  value  thereof.       It  shall  be  unlawful  for  any  prisoner 
t«  illieai  said  scrip  is  issued*  sold  or  delivered  to  give  or 
transfer  or  assign  the  saae  to  any  other  priaoaMr«  or  to  perait 
Urn  MMi  t«  be  usacl  by  ai^  other  prisoner*  and  Urn  givii«  or 
tranafez'ring  of  any  such  s^urip  by  any  prisoner  to  another  shall 
be  suffioient  reason  for  the  eanoellatiOB  and  forfeiture  of  the 
saasi  and  provided,  fxirtheri   that  all  sorip  in  legal  possession 
of  s  prisoner  upon  his  diachars*  ahall  be  iansdiately  presented 
for  refund,  otherwise  said  prisoner  shall  forfeit  all  rights 
of  refund  and  recovery. 


(•  6Y.     Controller,  Supervision  of  Accotmts  and  Reports  bar. 
CiHitroller  shall  presoxabe  the  saoner  In  which  the  sheriff 
shall  keep  all  acoounts  shoning  tht  transaetions  of  said  sto>rs 
or  stores*  as  well  as  tlit  ppseedure  for,  and  %hm  aanner  in  whioh 
reports  and  aooounts  retgitrdijaii  said  store  or  stores  shall  be 
to  said  Controller* 


uc.  6d.  mmih  fft*^»  to  be  y<^  a«^  mmf^  ^y-    '^ 

dheriff  shall  aake  and  eaforoe  reasonabls  rule^  for  the  ooMtMst 
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ana  Mtinicnane*  or  tuna  s«or*i». 

89C,  69«     ahrlff  Stor—  Hirolvlmt  Fund  l»t>bli»h»d. 
fh«r«  Is  hmrmhy  •atabJUUUiMt  «  r«volvins  fund  to  b«  known  as 
th*  Sheriff 'a  3tor«s  RavoXving  Fund;     said  fund  ahaii  b« 
■aintaiaatf  in  tha  Troaaur>  uf  tha  City  and  County  of  San  Fran- 
alaco.       All  aaounts  dua  for  at^^^ilaa  for  aaid  jttiariff'a  atora 
or  atoraa  iliall  ba  i^ald  fro«  aaid  fundj  in  auoh  aannar  aa  tba 
Cont£t>lI«r  ahail  dlract. 

SBC*  70.     JMaount  of  Fund,       Tha  aua  of  Two  Thouaand 
($2«000.00)  Dollars,  ia  imrmlny  appropriatad  and  aat  aaida 
(ifism  tha  £a»fsa»oy  Kaaerva  Fund  to  aaia  .insriff*8  atoraa 
^vulvinti  Fund  to  ba  uaad  for  tiam  purpaaaa  aat  forth  in 
Sactiima  63  to  &:f,  ijnoxuslva,  of  thi«(  Artlcla. 


1.8    to    C 


to  t- 
them. 


Of  A  ac 

Nov.   17,   Xy$S 


sruifj   tei.!&». 
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No.  1307 -C 
November  24,  1958 


Mrs.  Clarissa  Shortall  McMahon 

Attorney  at  Law 

703  Mai^ket  Street 

San  Francisco  3,  California 

Dear  Mrs.  McMahon: 

When  you  and  your  client,  Mr.  Stuart  N.  Greenberg, 
visited  me  recently  for" the  purpose  of  discussing  with  me 
the  possibility  of  a  conflict  of  interest  betv;een  the  activi- 
ties of  Mr.  .Greenberg  in  his  business  and  his  membership  on 
the  Public  Utilities  Commission  of  the  City  and  County  of 
San  Francisco,  I  stated  that  I  v/ould  review  the  facts  which 
you  furnished  me  and  advise  you  concerning  the  Question  of 
conflict.   In  this  letter  I  have  set  forth  the  facts  as  you 
stated  them  to  me  and  have  based  my  conclusion  on  the  lav/ 
applicable  to  those  facts. 

Mr.  Greenberg  is  the  owner  of  a  foundry  business 
which  manufactures  materials  of  various  kinds,  among  v/nich 
are  certain  fire  hydrants,  coupling  connections  and  fittings. 
These  hydrants,  coupling  connections  and  fittings  are  used  by 
the  City  and  County  of  San  Francisco  in  the  Fire  Department. 
At  no  time  does  Mr.  Greenberg' s  company  bid  on  any  job,  nor 
is  it  a  subcontractor,  where  the  material  v;ould  be  supplied 
to  the  City  and  County  of  San  Francisco. 

The  practice  for  prospective  bidders  on  City  contracts 
is  to  contact  Mr.  Greenberg 's  company  and  ascertain  the  cost  to 
them  of  the  manufactured  products  that  must  go  into  the  contract. 
These  inquiries  are  based  upon  the  specifications  contained  in 
the  Cj-ty  contract  for  the  material.  Subsequently,  having  secured 
the  necessary  figures  from  Mr.  Greenberg' s  foundry,  the  jobbers 
proceed  to  bid  for  the  contract  with  the  City  and  County  and, 
if  successful,  order  their  material  from  his  firm  and  furnish 
it  to  the  City  pursuant  to  the  contract  that  has  been  awarded 
to  them. 
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VJlth  these  facts  in  mind,  I  novf  turn  to  the  question 
of  applicable  law  which  governs  any  conflict  of  interest  matter 
concerning  Mr.  Greenberg. 

Preliminarily,  it  may  be  stated  that  Mr.  Greenberg  is 
an  officer  of  the  City  and  County  of  San  Francisco,  since  he 
is  a  member  of  the  Public  Utilities  Commission.   (See  Charter 
§4)  The  authority  for  his  appointment  by  the  Mayor  and  the 
authority  for  him  to  act  subseouent  to  his  appointment  in  his 
capacity  as  a  Commissioner  flows  from  the  Charter  sections 
covering  this  subject,  and  hence  any  question  of  conflict  must 
be  ascertained  from  the  prohibitions  contained  in  the  Charter 
itself. 

The  problem  as  presented  by  the  facts  does  not  concern 
the  generally  accepted  type  of  conflict  of  office,  v:hich  is 
'dual  occupancy  of  office,'  but  rather  deals  v/ith  the  possible 
conflict  based  upon  an  interest  that  Mr.  Greenberg  might  have 
in  a  contract  in  which  the  City  is  likewise  interested,  and 
where  he  would  be  serving  two  masters. 

Section  222  of  the  Charter  deals  with  the  prohibited 
practices  of  public  officers  and  employees  of  the  City  and 
County,  and  the  portion  which  we  must  consider  reads  as  f ollov/s : 

"No  member  of  any  board  or  commission  shall  accept 
any  emplojnnent  relating  to  the  business  or  the  affairs 
of  any  person,  firm  or  corporation  v;hich  are  subject  to 
regulation  by  the  board  or  commission  of  v;hich  he  is  a 
member.   No  supervisor  and  no  officer  or  employee  of 
the  city  and  county,  shall  be  or  become,  directly  or 
indirectly,  interested  in,  or  in  the  performance  of, 
any  contract,  work,  or  business,  or  in  the  sale  of  any 
article,  the  expense,  price  or  consideration  of  which 
is  payable  from  the  treasury;  or  in  the  purchase  or 
lease  of  any  real  estate  or  other  property  belonging 
to,  or  taken  by,  the  city  and  county,  or  which  shall 
be  sold  for  taxes  and  assessments,  or  by  virtue  of 
legal  process  at  the  suit  of  the  city  and  county;  nor 
shall  any  person  in  this  section  designated  during 
the  time  for  v;hich  he  was  elected  or  appointed,  ac- 
quire an  interest  in  any  contract  v;ith,  or  work  done 
for,  the  city  and  county,  or  any  department  or  officer 
thereof,  or  in  any  franchise,  right  or  privilege 
granted  by  the  city  and  county,  unless  the  same  shall 
be  devolved  upon  him  by  law;  nor  shall  any  person 
mentioned  in  this  section  give  or  promise  any  money 
or  other  valuable  thing,  or  any  portion  of  his  com- 
pensation, in  consideration  of  his  nomination. 


'X3J 
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appointment,  or  election  to  any  city  and  county  office 
or  employment;  or  accept  any  donation  or  gratuity  in 
money  or  other  valuable  thing,  either  directly  or 
indlrectlj'-,  from  any  subordinate  or  employee  or  from 
any  candidate  or  applicant  for  a  position  as  employee 
or  subordinate  under  him. 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employ- 
ment or  business  or  professional  work  or  enterprise 
which  is  inconsistent,  incompatible,  or  in  conflict 
with  his  duties  as  a  supervisor  or  officer  or  employee 
of  the  city  and  county  or  with  the  duties,  functions 
and  responsibilities  of  his  appointing  power,  or  the 
department,  office  or  agency  by  which  he  is  employed, 
or  the  board  or  commission  of  which  he  is  a  member." 

It  is  my  opinion  that  the  only  portion  of  Section  222 
that  could  possibly  apply  to  the  facts  would  be  the  prohibition 
against  an  officer  or  employee  having  any  direct  or  indirect 
interest  in  a  contract,  the  consideration  of  which  is  payable 
from  the  treasury  of  the  City  and  County.   I  am  convinced  from 
the  facts  furnished  that  at  no  time  does  any  consideration  move 
from  the  City  and  County  to  Mr.  Greenberg  or  his  firm  relative 
to  any  contract  which  might  be  entered  into  by  a  jobber  v/ho, 
in  turn,  will  obtain  his  materials  from  Mr.  Greenberg 's  firm. 
The  consideration  received  by  Mr.  Greenberg  is  paid  to  him  by 
the  jobber,  and  though  some  of  it  may  have  originated  from  the 
contract  with  the  City,  this  is  not  the  test  provided  for  in 
the  Charter. 

It  is  my  opinion  that  under  the  facts  you  have  given 
me  as  to  the  business  operations  of  Mr.  Greenberg,  there  is  no 
conflict  of  interest  under  Section  222  of  the  Charter,  since  the 
established  practice  of  Mr.  Greenberg 's  firm  is  neither  to  con- 
tract with  nor  be  a  subcontractor  on  any  contract,  the  price  or 
consideration  of  which  is  payable  from  the  treasury  of  the  City 
and  County.   As  I  view  the  facts  presented  by  you,  Mr.  Greenberg 
is  only  acting  in  the  capacity  of  a  manufacturer  who  is  supplying 
material  to  third  persons  who  have  contracts  with  the  City  and 
County  of  San  Francisco  to  complete  jobs  awarded  to  them  after 
competitive  bidding,. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 

cc:  Mr.  Stuart  N.  Greenberg 
BJW 
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Mr.  Walter  A.  Haas,  Sr. 

98  Battery  Street 

San  Francisco  11,  California 

Dear  Walter: 

In  this  discussion  of  the  question  of  conflict  of  int- 
erest between  your  city  position  and  your  private  business  int- 
erests presented  in  your  November  4,  1958  letter,  please  be 
assured  that  it  is  written  with  the  full  realization  that  you  never 
have  and  never  would  use  your  city  position  for  your  own  advantage 
or  to  enhance  your  private  interests  in  any  way.  However,  the 
courts  in  some  cases  have  found  a  conflict  of  interest  to  exist 
even  though  the  officer  acted  in  perfectly  good  faith  and  the  con- 
tract was  advantageous  to  the  public  body,  so  I  am  constrained  to 
advise  you  in  the  light  of  these  decisions  of  the  courts. 

The  questions  presented  in  your  letter  must  be  determined 
in  connection  with  the  prohibitions  contained  in  Section  33236  of 
the  Health  and  Safety  Code  and  Section  222  of  our  Charter,  which 
read  as  follows : 

Section  33236,  Health  and  Safety  Code: 

"No  agency  or  community  officer  or  employee  who  in 
the  course  of  his  duties  is  required  to  participate  in 
the  formulation  of  or  to  approve  plans  or  policies  for 
the  redevelopment  of  a  project  area  shall  acquire  aiiy 
interest  in  any  property  included  v/ithin  a  project  area 
V';ithin  the  community.   If  any  such  officer  or  employee 
owns  or  has  any  direct  or  indirect  financial  interest 
in  such  property,  he  shall  immediately  make  a  v;ritten 
disclosure  of  it  to  the  agency  and  the  legislative  body 
which  shall  be  entered  on  their  minutes.  Failure  to 
so  disclose  constitutes  misconduct  in  office," 
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Charter  Section  222: 

"No  member  of  any  board  or  commission  shall  accept 
any  employment  relating  to  the  business  or  the  affairs 
of  any  person,  firm  or  corporation  which  are  subject  to 
regulation  by  the  board  or  commission  of  which  he  is  a 
member.   No  supervisor  and  no  officer  or  employee  of 
the  city  and  county,  shall  be  or  become,  directly  or 
indirectly,  interested  in,  or  in  the  performance  of, 
any  contract,  work,  or  business,  or  in  the  sale  of  any 
article,  the  expense,  price  or  consideration  of  which 
is  payable  from  the  treasury;  or  in  the  purchase  or 
lease  of  any  real  estate  or  other  property  belonging 
to,  or  taken  by,  the  city  and  county,  or  which  shall 
be  sold  for  taxes  and  assessments,  or  by  virtue  of 
legal  process  at  the  suit  of  the  city  and  county;  nor 
shall  any  person  in  this  section  designated  during  the 
time  for  which  he  was  elected  or  appointed,  acquire  an 
Interest  in  any  contract  v/ith,  or  vrork  done  for,  the 
city  and  county,  or  any  department  or  officer  thereof, 
or  in  any  franchise,  right  or  privilege  granted  by  the 
city  and  county,  unless  the  same  shall  be  devolved  upon 
him  by  lav;;  nor  shall  any  person  mentioned  in  this  sec- 
tion give  or  promise  any  money  or  other  valuable  thing, 
or  any  portion  of  his  compensation,  in  consideration  of 
his  nomination,  appointment,  or  election  to  any  city 
and  county  office  or  employment;  or  accept  any  donation 
or  gratuity  in  money  or  other  valuable  thing,  either 
directly  or  indirectly,  from  any  subordinate  or  employee 
or  from  any  candidate  or  applicant  for  a  position  as 
employee  or  subordinate  under  him. 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employment 
or  business  or  professional  work  or  enterprise  which  is 
inconsistent,  incompatible,  or  in  conflict  with  his 
duties  as  a  supervisor  or  officer  or  employee  of  the 
city  and  county  or  with  the  duties,  functions  and  respon- 
sibilities of  his  appointing  power,  or  the  department, 
office  or  agency  by  which  he  is  employed,  or  the  board 
or  commission  of  which  he  is  a  member. 


"Violation  of  any  of  the  provisions  of  this  section 
shall  constitute  official  misconduct  or  cause  for  dis- 
missal and  shall  subject  the  violator  to  the  proceedings 
and  penalties  provided  therefor  in  the  charter." 
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Considering,  first,  the  provisions  of  Section  33236  of 
the  Health  and  Safety  Code  with  reference  to  the  situation  de- 
scribed in  the  fourth  paragraph  of  your  letter  wherein  property 
in  Redevelopment  Area  "E"  is  ovmed  by  a  corporation  of  which  you 
are  president  and  In  which  your  wife  has  a  one-quarter  Interest, 
I  can  find  no  violation  of  this  section  or  conflict  of  interest 
Involved.  The  section  only  applies  to  those  community  officers 
who  are  required  to  participate  in  the  formulation  of  or  to  approve 
plans  or  policies  for  the  redevelopment  of  a  project  area.   You 
are  not  such  an  officer.  Further,  this  property,  if  and  v;hen 
acquired,  will  unquestionably  be  acquired  by  the  Redevelopment 
Agency  and  not  by  the  City  and  County  of  San  Francisco. 

Next,  considering  the  prohibitions  contained  in  Charter 
Section  222  in  connection  v/ith  your  private  business  activities, 
I  believe  I  can  validly  eliminate  from  our  consideration  the  pro- 
visions of  the  first  sentence  of  the  first  paragraph  relating  to 
employment  in  businesses  which  are  subject  to  regulation  by  the 
board  of  which  the  officer  is  a  member,  and  the  provisions  of  the 
second  paragraph  of  the  section  relating  to  Incompatible  activities, 
businesses  and  employments.   No  corporation  mentioned  in  your  letter 
Is  subject  to  regulation  by  the  Recreation  and  Park  Commission,  and 
certainly  there  is  no  per  se  incompatibility  or  conflict  between 
your  relationships  with  such  corporations  and  your  city  office. 
The  question  of  conflict  arises  only  when  such  corporations  engage 
in  contractual  relationships  with  the  city  and  county  and  this 
question  must  be  adjudged  in  connection  v/ith  the  specific  pro- 
hibition contained  in  the  second  sentence  of  the  first  paragraph, 
which  reads : 

"No  supervisor  and  no  officer  or  employee  of  the  city 
and  county,  shall  be  or  become,  directly  or  Indirectly, 
interested  in,  or  in  the  performance  of,  any  contract, 
work,  or  business,  or  in  the  sale  of  any  article,  the 
expense,  price  or  consideration  of  i^hich  is  payable 
from  the  treasury;  ..." 

You  will  note  that  this  prohibition  is  very  broadly 
phrased  and,  literally  applied,  v;ould  prohibit  any  officer  or 
employee  from  being  Interested  in  a  city  contract  irrespective 
of  his  own  personal  participation  or  participation  therein  by  any 
board  or  commission  of  which  he  is  a  member.  However,  it  is  a 
fundamental  principle  of  statutory  construction  that  statutes 
must  receive  a  reasonable  and  common-sense  construction  and  be 
Interpreted  in  the  light  of  the  evils  they  are  intended  to  remedy. 

Actually  such  statutory  prohibitions  evolved  out  of 
the  well-established  common-law  rule  prohibiting  persons  occupy- 
ing a  fiduciary  relationship  from  dealing  with  themselves  in  their 
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fiduciary  capacity  and  such  express  enactments  have  been  generally 
held  to  be  merely  declarative  of  the  common-law  rule.  See  Capital 
Gas  Co.  V.  Young,  109  Cal.  140;  Stockton  Plumbing  &  Supply  Co. 
V.  Wheeler,  6b  Cal.  App.  592;  Santa  Ana"  Water  Co.  v.TTovm  of  San 
Buenaventura,  65  Fed,  323. 

Under  the  common-law  rule  there  were  two  considerations 
In  each  case,  the  participation  in  or  the  influencing  of  the  mak- 
ing of  the  contract  by  one  occupying  a  fiduciary  relationship,  and 
a  personal  or  pecuniary  interest  in  such  contract  by  the  fidu- 
ciary. I  believe  that  our  Charter  section  should  be  and  can 
validly  be  interpreted  in  the  same  sense  and  that  the  existence 
of  both  elements  is  essential  to  the  finding  of  a  conflict  of 
interest. 

I  find  considerable  aid  in  this  interpretation  by  the 
decision  in  the  case  of  Capital  Gas  Co.  v.  Young,  supra,  in  which 
the  court  interpreted  and  applied  a  charter  section  identical  in 
language  to  that  portion  of  Section  222  of  our  Charter  we  are  herein 
considering.  In  that  case  the  gas  company  furnished  gas  to  the  city 
for  the  use  of  its  fire  department.  The  auditor  of  the  city  refused 
to  allow  payment  for  the  gas  furnished  on  the  grounds  that  the  mayor 
of  the  city  was  the  owner  of  stock  in  the  gas  company  and  was  also 
its  president.  The  court,  in  finding  that  there  was  no  conflict  of 
interest,  pointed  out  as  one  of  the  bases  for  its  decision  that 
the  mayor  had  no  connection  with  the  establishment  of  the  contract- 
ual relationship  with  the  gas  company. 

Also  supporting  such  interpretation  is  the  case  of  Raymond 
^'  Bartlett,  77  Cal.  App.  2d  283,  where  the  court  in  commenting  on 
a  statute  with  comparable  broad  language  stated,  at  page  286: 

"If  a  contract  to  be  made  with  the  state  or  any  arm 
thereof  would  if  consummated  vest  an  interest  in  any  of- 
ficial who  has  negotiated  it  or  must  authorize  or  approve 
it,  and~such  interest  is  adverse  to  the  public  body,  then 
It  is  forbidden  and  the  official  becomes  subject  to  the 
provisions  of  section  tiOb,  supra,  and  of  section  IO90  of 
the  Government  Code.''   (ImpHasTs  added) 

Further,  my  examination  of  the  leading  case  authorities 
on  the  question  of  conflict  of  interest  reveals  that  there  was  some 
participation  by  the  officer  or  the  body  or  board  of  which  he  was 
a  member  either  in  the  making  of  the  contract  or  in  the  performance 
thereof  in  each  case. 

Turning  to  the  other  aspect  of  the  question,  the  interest 
involved,  again  we  find  a  broad  prohibition  of  any  direct  or  indirect 
interest  without  any  words  of  limitation.   And  yet  a  common-sense 
and  reasonable  interpretation,  as  well  as  the  rule  that  the  law  is 
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not  concerned  with  trifles,  would  import  some  limitation  and 
regard  some  interests  as  being  too  remote  to  be  in  violation 
of  the  section. 

The  State  of  California,  in  Government  Code  Section 
1091,  has  established  as  a  matter  of  state  policy  that  the 
ownership  of  less  than  5^  of  the  shares  of  stock  of  a  corpora- 
tion for  profit  constitutes  a  remote  and  not  an  inhibited  int- 
erest. 

V/hile  this  section  of  the  Government  Code  is  not 
applicable  to  a  chartered  city  like  the  City  and  County  of  San 
Francisco,  I  believe,  nonetheless,  that  the  state  policy  re- 
flected in  the  statute  can  be  validly  used  as  a  guide  in  the 
adoption  of  an  ordinance  by  the  Board  of  Supervisors  which  will 
help  clarify  the  meaning  and  application  of  the  Charter  section. 

In  the  leading  case  of  Stockton  Plumbing  &  Supply  Co. 
V.  Wheeler,  supra,  on  the  question  of  conflict  of  interests,  fhe 
court  based  its  decision  entirely  on  the  Charter  of  the  City  of 
Stockton,  but  pointed  out  that  the  state  statutes  on  the  subject 
v;ere  important  in  its  consideration, 

"...  because  they  reflect  the  general  policy  of  the 
state  v/ith  respect  to  contracts  made  by  public  officers 
in  their  official  capacity  in  which  they  have  a  personal 
or  a  pecuniary  interest,  and  that  policy  will  alviays 
afford  more  or  less  aid  in  construing  statutory  or 
charter  provisions  upon  the  same  subject  where  such 
provisions  are  phrased  in  language  which  is  not  alto- 
gether clear  as  to  its  real  meaning  or  intent  and 
scope." 

(pp.  597-598) 

V/e  are  now  in  rather  a  chaotic  situation  wherein  capable 
men  of  v;ide  experience  are  reluctant  to  accept  city  appointments 
although  their  services  are  vitally  needed  by  the  city,  and  v^here 
others  presently  occupying  offices  in  the  city  service  are  con- 
cerned because  of  private  interests  which  may  appear  technically 
violative  of  Charter  Section  222,  although  in  point  of  fact  no 
real  conflict  of  interest  is  involved. 

I  am  therefore  preparing  an  ordinance  for  consideration 
by  the  Board  of  Supervisors  which  will,  I  believe,  alleviate  to 
some  extent  the  present  perplexing  situation  pending  the  adoption 
of  a  charter  amendment  which  will  provide  the  necessary  clarifi- 
cation in  the  Charter. 
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Until  the  adoption  of  such  an  ordinance  by  the  legis- 
lative body,  however,  I  must  follow  those  court  decisions  which 
considered  stock  ownership  a  prohibited  interest  and   which  did 
not  make  any  distinction  as  to  the  extent  of  such  holdings  in 
the  particular  corporation. 

Guided  by  the  foregoing  observations  on  the  pertinent 
provisions  of  Charter  Section  222,  I  will  now  advise  you  on  the 
situations  presented  in  the  first  three  paragraphs  of  your  letter. 

As  to  your  relationship  with  Levi  Strauss  &  Company 
described  in  the  first  paragraph,  I  find  no  conflict  of  interest 
here  on  the  factual  situation  alone.   It  does  not  appear  that 
there  are  contractual  relationships  with  the  City  and  County  of 
San  Francisco  and  you  have  taken  all  reasonable  precautions  to 
see  that  none  occur.  As  to  the  possibility  "that  a  green  clerk 
might  accept  some  business  if  offered,"  this  possibility  is 
pretty  remote,  as  our  purchasing  procedures  require  the  sub- 
mission of  bids  or  quotations  on  purchases  made  by  the  city. 

With  reference  to  the  situation  set  forth  in  the  third 
paragraph,  merely  being  a  stockholder  in  other  local  and  national 
corporations  which  may  in  the  natural  course  of  events  do  business 
with  the  city  does  not  involve  the  question  of  conflict  of  inter- 
est until  such  business  is  performed  and  then,  applying  the  prin- 
ciples outlined  above,  there  would  be  no  conflict  unless  the 
business  was  done  directly  with  the  Recreation  and  Park  Commission 
or  you  otherwise  influenced  the  contract  or  participated  therein 
In  some  way  as  a  city  officer.  There  is  no  conflict  of  interest 
question  involved  at  the  present  time. 

The  business  relationships  outlined  in  the  second  para- 
graph of  your  letter  present  a  more  serious  problem.   I  can  at 
the  outset,  however,  eliminate  from  our  consideration  your  con- 
nection with  the  Pacific  Gas  and  Electric  Company.   It  has  been 
held  in  the  cases  of  Capital  Gas  Co.  v.  Young,  supra,  and  Hotchkiss 
v.  Mo ran,  109  Cal.  App.  321,  that  public  officers'  business  rela- 
tionships  with  public  utilities  who  are  required  by  lav/  to  furnish 
the  service  they  render  to  the  public  body  at  uniform  rates  con- 
stitute an  exception  to  the  conflict  of  interest  rule. 

As  to  the  bank  and  the  other  three  corporations  mentioned, 
you  indicate  that  you  not  only  hold  stock  in  such  corporations  but 
that  you  also  occupy  the  position  of  director  with  each  of  them. 
You  thus  occupy  not  only  a  fiduciary  relationship  with  the  commis- 
sion but  also  the  corporations  mentioned. 
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In  the  case  of  San  Diego  v.  San  Diego  &  Los  Angeles  R.R. 
Co.,  44  Cal.  106,  in  answering  the  argument  that  the  interest  of 
^e  trustee  as  a  shareholder  in  the  corporation  v/as  a  remote  int- 
erest, the  court  pointed  out  as  follows: 

"But  Sherman  was  more  than  a  stockholder;  he  was  a 
Director  of  the  corporation,  also.  As  such  he  sustained 
the  relation  of  a  Trustee  to  the  stockholders,  and  It 
was  his  duty  to  use  his  best  efforts  to  promote  their 
and  the  corporation's  Interests." 

As  to  the  effect  of  abstention  from  voting  on  a  contract, 
the  court  in  the  San  Diego  case  just  quoted  stated: 

"We  do  not  doubt  that  a  majority  of  the  Trustees 
might  execute  the  power,  but  the  question  is,  whether 
Sherman,  who  was  a  stockholder  and  director  of  the 
railroad  company,  could  be  one  of  that  majority," 

However,  under  later  decisions  finding  a  conflict  of  Int- 
erest, the  question  of  voting  or  abstention  from  voting  seemed 
immaterial  to  the  courts'  decisions,  the  courts  finding  that  the 
position  of  influence  on  the  board  or  commission,  even  though  no 
influence  was  actually  exercised,  was  sufficient  to  constitute  the 
inhibited  conflict.  See  Berka  v.  Woodward,  125  Cal.  119;  Hobbs- 
WallCo.  v.  J.  J.  Moran,  109  Cal.  App.  31b;  Stockton  Plumbing  & 
Supply  Co.  V.  k^eeler,  supra;  Salada  Beach  etc.  Dlst.  v.  And"erson, 
50  Cal.  App,  2d  30b. 

While  it  seems  unlikely  that  the  Recreation  and  Park 
Commission  will  have  future  contractual  relationships  with  some 
of  the  corporations  mentioned,  I  must  advise  you  and  the  Commission, 
in  your  own  and  in  the  city's  and  the  corporations'  interests  as 
well,  that  the  Commission  refrain  from  entering  into  any  such  con- 
tractual relationships  v;lth  any  of  the  corporations  mentioned,  if 
any  be  contemplated,  while  you  continue  to  occupy  the  relationship 
of  stockholder  and  director  in  such  corporations. 

You  are  thus  advised. 

Yours  truly. 


DION  R.  HOLM 
City  Attorney 


TJB 


...-rf-f 


rfe.  130 /.I 


25>  1953 


9X11  AHd  CCMNXSTKB 
BwMwi  or  8upervl«ors 
235  City  Hail 
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Bonorabla  NMOwrs  of  the  Finanoa  CkKsalttaai 

ti^  ^-^^  '^^  «■!•«  f OP  sty  oplnlcsi  relative  to  your  ooasldM»- 
5i°"  2t  *pven  i.ropo»«3  reaolutione  milch  contewoSte  ttiTSSSU 
ofwthoriwiuon  Tor  aoceptanoe  of  quit  cUirSJSTfpoS  SSJmSd 
P«PKa»  purpoptlne  to  have  Intereats  in  viSouaWcairof^oiSv 
required  for  the  Suttoxwstockton  Parioi  JESS^!^^  ^^  Property 

»fhA«^^,.^?lif  rejueat  eobracoe  two  qu«itlo»a.    The  first  inmiiry  la 
JSJ^f.i?*,?^?*"^.*'?*''*^^*  ^''  **•  «»fc  o^  OiteMitlinsTnoJlne 
J2S*i?^^^^*^??  *^  '^^'^  fUttu»a  of  tenantat^  refuiarof 
rental  Oue  to  reUaquishment  before  the  terttlnatiorofttSi«Stai 

jeriod,  for  ou^  than  leaaeiiOia  ri^^ita,  xw^went  prooS^^S^ 

S««ilr,.i^!2i^t  ^^•^  •"^  rights  eoforeealOe  ai^ainat  the  Cltar  una 
fSS^xi  tZJ^  ^^'"^^  i:.ovemfflental  agency,  iu  eSpl^eeabr  ofhSSa 
jh^^pay«eata  conte^iatec  by  the  propoSa^^S^utLSi^"' 

tMB  i.r  ?Li**!L^If*  propoeea  reK»lutioQ8  aentlonea  in  your  request. 
SS«.S  *i^S-?®'^'^  provisions  authorlaing  the  Director^  pSt     ' 
S^iiSJ^f**!^  ^  wi»tem  TiUe  Iim«Sce  snflOuawwt?  cSSny 
to  release  to  designated  tenants  certain  suias  heldiiTMciiJiW^ 

tiMwe  fttnas  were  (deposited  by  the  f oxner  owner  of  the  ilLi^L- 

proeeeOs  of  city  bona  sales  9m  ^"41oate^  la  the  xveuMt      bSJt^ 
theteralnatlon  of  ti^  ^^'^m^V  .^StiZtJl^lJ^^ 
SSSfJJ  «^  any  of  the  tenas  or  cow^lUoas  of  hilTtenanS^hi^ia 

ir?^s:i*^^y?"  ^^  ^'^  ^'  "^  '^^^^  SiiSi^i 

Your  inquiry  as  to  itfiether  the  nrnposefl  dssmmi^a  fs«M  4>k. 
proceeds  of  bond  salea  for  the  cosrSf^aSSSSlSrSJlS^iiS^ 


1^ 


Flnano*  Coaniltt«e 
Nov«mb«r  2^,  19^ 


r«inat«lling  tra<3«  fixtures,  for  otti^r  trian  iMUMhold  ri^ts, 
r«pr«a«nt  proper  •xpenSiture  of  bona  tuMu  !•  very  stialler  to 
that  ntfiieh  iffts  ttie  subject  of  prior  request  for  an  opinion.     In 
ay  Opinion  Ho,  k^,  teted  November  19>  1931,  renaered  to  the 
Board  of  Supervisors,  a  oopy  of  i^ioh  is  attaohea  hereto,  the 
Board  was  advised  Uiat  even  ttiOus>^  a  tenancy  is  on  a  raonth  to 
aonth  basis,  the  tenant  is  nevex*t^)eless  entitled  to  coopensa* 
tlon  for  CLxat&iB  to  laprovenenta  affixed  to  the  land  by  hia  in 
a  proceeding  to  cendesm  land  for  public  use. 

The  appropriation  of  Iwid  by  ttm  City  for  a  public  puxv. 
poae,  i.e.  a  public  off-street  pax^ng  facility,  uraess  <iuallfi- 
ed  i^ien  node,  is  en  appropriation  of  all  that  is  annexed  to  the 
land  nhetiier  claasified  as  buildings  or  fixtupee.     Trade  fiJb» 
tures,  as  betiieen  the  tenant  and  the  condamntng  party,  are  re* 
garded  aa  part  of  the  realty  for  the  puxpcNM  of  laaklx^  oonptt>> 
aation,  so  long  as  they  rsisain  fixtiu?es,  and  where  by  tlie 
exercise  of  tiiie  rli^tt  of  esdnent  docain  they  are  destroyed  or 
injured  in  value,  daiaaeea  aay  be  recovered  therefor  by  the 
^^*>^^*"^«   CP»oyle  v>  Klopstock,  24  Cal,  2d  89  .} 

Therefore^  just  as  the  proceeds  from  bond  sales  nay  be 
properly  used  to  acqulj«  real  property  so  osy  said  pveoeeds  be 
uaed  to  aon^jtensntc  tenants  for  dms^  to  trade  rijctures 
oocaaioned  by  the  t^aking  of  the  real  property/. 

Ina»iuch  as  tiie  State  Co:istitutlon  (Art.  1,  sec.  14} 
provides  that  private  property  shall  not  be  taken  or  naaaeiMl 
for  public  use  wltttout.  just  cotP|>enaation  having  been  made  to 
the  owner,  any  such  taking  or  att«qpted  taking  by  the  City  and 
County  wiU^ut  payaent  of  eoapeiUMtion  vmuia  ^e  unconstitutional 
and  the  aggrieved  pax*tie»  would  therefore  have  a  rii^t  to  n^ 
cover  damages  froa  the  City  aTid  County. 

You  are  therefore  advlseu  tl:iat 

(1)    Paysients  for  dasMges  to  trade  fixtures  (including 
cost  of  disnantllnG>  eaoving  and  reliuitallinG)  for  otl*er  t>)an 
leasehold  rig^tts,  represent  proper  expenditures  of  bond  sale 
proceeds  and  (2)  sl^ould  the  payments  conteaiplated  by  the  pro- 
posed resolutiocMt  be  diaapproved*  the  partiiMi  whose  property 
has  limvi  daoaged  or  taken  would  have  a  cause  of  action  for 
against  the  City  and  County. 


The  resolutiotwi  forwarded  with  your  request  for  opinion 
are  enclosed. 

Yours  truly. 


SION  R.   WOM 
City  Attorney 
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OP  HI  ION  NO.    14.^9 
November  19,    1951 

SUBJECT:      COl^DEMNATION   OP   IROPSRTY  FOR   PUBLIC 

USE;    RIGHT   OF  TSIIAOT   TO    COMPENSATION 
FOR   DA!fAC-E  TO    IliPROVEIIENTS    IN  ABSENCE 
OP  A   TERM  LEASE 

Gentlemen: 

I  hsve  your  request  for  an  opinion  as  follows : 

RE  -.US ST 

"In  the  meeting  of  the  Board  of  Supervisors  on 
Tuesday,  November  13,  19$1,  Supervisor  Hancuso  request- 
ed that,  in  connection  with  File  No,  6263  entitled 
•Authorizing  purchase  of  a  leasehold  interest  in  a 
one- story  building  seated  on  the  northerly  line  of 
13th  Street  by  the  payment  of  {>l^,71$   to  John  Mulhern 
Comj^any,  recuired  for  the  widening  of  13th  Street', 
you  furnish  him  with  a  written  opinion  relating  to 
the  following  query: 

''Is  the  City  legally  obligated  to  pay  John 
Mulhern  Company  the  proposed  sum  of  '^l\.,7l5  in  the 
absence  of  a  leasehold  interest? 

"The  foregoing  subject  will  again  be  before 
the  Board  of  Supervisors  for  consideration  at  its 
next  regular  meeting  scheduled  for  Ilonday,  November 
19,  and  receipt  of  your  opinion  by  thrt  time  will  be 
greatly  appreciated." 


I  aiTi  informed  by  the  Director  of  Property  that  the  lease 
on  the  •■'remises  in  question  had  expired  and  was  not  renewed  be- 
cause of  the  proposed  widening  and  that  the  tenant  is  presently 
on  a  month  to  month  basis.   He  further  advises  that  the  sun  of 
0^1,715.00  represents  the  negotiated  value  of  the  rirospective  damage 
occasioned  by  the  proposed  widening  to  the  improvements  erected  on 
the  demised  property  by  the  tenant  and  which  are  owned  by  the  tenant. 
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OPINION 

Even  though  a  tenancy  is  on  a  Tnonth  to  month  basis,  it  iias 
been  held  that  the  tenant  is  entitled  to  compensation  for  damages 
to  innrovements  affixed  to  the  land  by  him  and  constituting  his  sep- 
arate property  in  a  proceeding  to  condemn  the  land  for  public  use. 
See  the  case  of  PEOPLE  v.  KLOPSTOCK,  2^   Gal.  (2d)  897,  which  in- 
volved a  closely  analagous  situation.  The  facts,  insofar  as  they 
are  relevant  to  the  present  situation,  are  as  follows:   The  lessor 
lessed  the  pre.iises  to  the  lessee  in  192ij.  for  a  period  of  one  year 
by  a  written  leese  which  provided  that  in  case  the  lessee  should 
hold  over,  such  holding  should  be  deeried  a  tenancy  from  month  to 
month.  The  lessee  went  into  possession  and  erected  on  the  property 
an  asphalt  plant  and  appurtenant  facilities.   The  property  v;as 
condemned  in  I9I4.O  while  the  prenises  were  in  possession  of  an 
assignee  of  the  lease.  The  court  held  as  follows: 

"The  state  Constitution  (art.  I,  ill\.)   provides 
that  compensation  for  the  taking  of  private  pro^ erty 
shall  be  paid  to  the  owner.   In  fixing  awards  in  con- 
demnation cases  compensation  must  be  paid  to  the  oxi?ners 
as  their  respective  interests  shall  appear  at  the  time 
when  the  taking  of  property  for  a  -ublic  use  is  deemed 
to  occur  --  at  the  dgfc  e  of  the  issuance  of  summons, 
(Code  Civ.  Proc,  ^:;i2l+8,  12[|9;  BRICK  v.  CAZAUX,  9  Cal. 
(2d)  51^9,  ^56  /7I  P.  2d  588/;  CITY  OP  LOS  AilGELES  v. 
BLOi'TDEAU,  12?  "Cal.  Ap" .  139,  lij-O  /l5  P.  2d  S^k/ ;    PEOPLE 
V.  JOERQER,  12  Cal.  App ,  2d  665,  ^71  /5S   P.  2d  1269/.) 
At  the  time  of  the  constructive  taking  here  --  February 
23,  19i|0  --  the  lessee  indisputably  was  the  oiifner  of 
the  asphalt  plant  and  appurtenances  it  had  theretofore 
erected  on  the  leased  ^remises,  and  it  had  the  right  to 
remove  them  therefrom  according  to  the  terms  of  the 
lease.   Subsequently  the  defendant  ^lerding  succeeded  -- 
through  assignment  and  bill  of  sale  --  to  the  right  to 
com'Tensaticn  for  the  state's  destruction  of  this  orig- 
inal property  interest  of  the  lessee.   Upon  such  basis 
there  can  be  no  ques Irion  as  to  the  i^ropriety  of  his 
claim  to  participate  in  the  condemnation  ai'rard.  The 
principle  c:overning  damage  considerations  in  an  eminent 
domain  proceeding  Involving  the  disturbance  of  a  lease- 
hold estate  is  well  stated  in  IIcADAH,  L.\iIDLORD  AND 
TEHAiW,  fifth  edition,  section  10,  pa^,e3  23-25: 
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"'The  State's  appropriation  of  land,  unless  qual- 
ified when  nade ,  is  an  appro-^riation  of  all  that  is  an- 
nexed to  the  land  whether  classified  as  buildings  or  as 
fixtures  ....   Trade  fixtures  are  rega'^'ded  as  personalty 
as  between  the  tenant  and  owner  /of  the  land/  so  far  as 
the  right  of  renoval  is  concerned,  but  £.s  between  the  ten- 
ant and  the  condernning  party  they  are  regarded  as  a  part 
of  the  realty  for  the  pu-rpose  of  making  compensation,  so 
Ipng  as  they  remain  fixtures,  and  where  by  the  exercise  of 
the  right  of  eriinant  domain  they  are  destroyed  or  injured 
in  value,  damages  may  be  recovered  therefor  by  the  tenant. 
The  av;ard  made  for  such  fixtures  in  conderiination  proceed- 
Ings  therefore  belongs  to  the  tenant. 

"  'Miere  there  is  a  conderination  of  land,  and  also 
a  destruction  of  a  valuable  plant  erected  by  a  tenant  there- 
on, the  value  of  the  plant,  even  though  not  adding  to  the 
vaxue  of  the  land,  must  be  awarded  to  the  tenant.   It  is 
proper  ...  in  condemnation  proceedings,  to  make  separate 
awards  not  only  for  the  fee  of  the  land,  but  to  the  lessee 
vrho  has  erected  business  buildings  and  a  olant  thereon.' 
(Italics  added) 

"In  accord  with  this  statement  of  the 
law,  see  CITY  CP  ^OS  AliaS_.ES  v.  ?IUGI-IES ,  202 
Cal.  731,  737  /262  P.  737/;  and  CITY  OP  LOS 
Al'IGELZS  V.  riLINKIilR ,  219  Cal.  198,  205-210  /25 
P.  2d  826,  90  A,  L.  R.  IW. 

"Under  these  legal  -principles  the  defendant 
Zllerdlng  properly  claims  coripensaticn  for  the  state's  in- 
vasion of  his  :>roperty  rights  through  destruction  of  the 
asphalt  plant  and  a-^-  .urtenant  facilities  on  the  condemned 
premises.   The  jud;yient  is  therefore  reversed,  with  di- 
rections to  the  trial  court  to  amend  its  findings  in  ac- 
cordance with  the  views  herein  expressed  and  to  include 
in  its  compensation  award  such  d:nages  In  favor  of  the 
defendant  Slei^ding  as  it  shall  determine  from  the 
record  herein  to  be   roperly  representative  of  the 
value  of  his  loss." 

In  view  of  the  law  set  forth  in  the  KLOPSTOCK  case,  and 
the  authorities  cited  therein,  it  appears  that  any  damage  to  the 
improvements  affixed  to  the  realty  by  the  tenant  which  remain  his 


riroperty  is  a  proper  eleraent  of  coMpensation  to  be  oaid  him  in  the 
present  condermation  proceedings,  despite  the  fact  that  his  lease 
of  the  "realises  as  such  has  no  market  value.   Pursuant  to  his  author- 
ity, under  Section  91  of  the  Charter,  the  director  of  Pro-->erty  has 
preliminarily  deterrained  that  the  sum  of  vi^,7l5  is  a  reasonable 
corivensation  for  the  da);iage  sustained  by  the  tenant  by  virtue  of 
such  proceedings.   There  is  nothing  before  me  to  indicate  that  the 
Director  of  Property  abused  the  judgment  vested  in  him  by  the  Charter, 
or  acted  illegally  in  the  matter. 

You  are  advised  accordingly. 


Respectfully  submitted, 


DIOK  R.  HOLM 
City  Attorney 


To:   Board  of  Supervisors 

Attention:   Mr.  John  R,  IlcC-rath,  Clerk 


"  OPINION  HO,  1308 
November  26,  1958 


SUBJECT:      EkU..L  EKPLOri-IEilT   OP?ORTUi\ITY   COin.ISSION   -- 
CONFLICT    OF    INTLRICST 

Gentleriien: 

I  have  received  your  request   for  an  opinion  as  follows: 

R  E  '^  U  E   S   T 

"At  the  request  of  the  members  of  the  Comrulssion 
on  Equal  Employment  Opportunity,  I  respectfully  submit 
the  following  inquiries  in  order  that  the  Commission 
may  receive  an  official  opinion  in  resoect  of  the 
roatters  hereinafter  referred  to. 

"If  a  complaint  i;ere  filed  idth  the  Coraralssion 
against  a  banking  institution  in  San  Francisco,  X'Jould 
any  member  of  the  Commission  be  involved  in  a  conflict 
of  interest  to  such  an  extent  as  to  discualify  such 
comi'.ilss loner  from  hearing  the  evidence  or  oarticlpating 
in  the  investigation  of  or  joining  in  a  decision  in 
such  a  case  if  (a)  said  commissioner  were  a  mere  deposi- 
tor in  such  a  banking  institution;  or  (b)  if  said 
comraissloner  owned  shares  of  stocl:  in  such  bank;  or 
(c)  if  said  commissioner  acted  as  general  counsel  for 
said  bank  prior  to  his  appointment  as  a  member  of  the 
Coraifiission  and  vJhile  he  served  as  a  member  of  the 
Commission? 

"You  vjill  note  that  our  Inquiry  includes  the 
question  whether  there  are  significant  distinctions, 
with  reference  to  conflict  of  interest,  between  the 
following  types  of  role  ^^;hlch  a  commissioner  might 
play  in  a  given  case:  (a)  hearln,  but  not  participating 
in  Coromission  discussion  of  the  case;  (b)  participating 
in  the  discussion  but  abstaining  from  voting;  or  (c) 
acceptance  of  the  assignment  to  investigate  and  seek  to 
resolve  the  rjarticular  case. 

"The  Commission  would  appreciate  your  guidance  on 
these  and  any  related  considerations  of  law  with  regard 
not  only  to  banks  but  also  go  other  types  of  businesses 
or  organizations  which  might  be  respondents  in  cases 
before  it." 
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0  P  I  H  I   0  M 

As  members  of  the  Corariission  on  Equal  Employment  C 
Opportunity,  which  comraission  was  created  by  ordinance  of  the 
Board  of  Supervisors  and  to  which  you  are  appointed  by  the  Mayor, 
you  are  officers  of  the  City  and  County  of  San  Francisco  (see 
Charter  §ij.);  consequently,  any   conflict  of  interest  will  be 
governed  by  Section  222  of  the  Charter. 

That  portion  of  Section  222  of  the  Charter  which 
deals  with  the  question  of  an  officer's  interest  reads  as 
follows: 

"No  member  of  any  board  or  commission  shall 
accept  any  employment  relating  to  the  business  or 
the  affairs  of  any  person,  firm  or  corporation  which 
are  subject  to  regulation  by  the  board  or  comiiilssion 
of  which  he  is  a  member.  No  supervisor  and  no  officer 
or  employee  of  the  city  and  county,  shall  be  or  become, 
directly  or  indirectly,  interested  in,  or  in  the  per- 
formance of,  any  contract,  rrork,  or  business,  or  in  the 
sale  of  any  article,  the  expense,  price  or  consideration 
of  which  is  payable  from  the  treasury;  or  in  the  purchase 
or  lease  of  any  real  estate  or  other  property  belonging 
to,  or  taken  by,  the  city  and  county,  or  TJhich  shall 
be  sold  for  taxes  and  assessments,  or  by  virtue  of  le^^al 
process  at  the  suit  of  the  city  and  county;  nor  shall 
any  person  in  this  section  designated  during  the  time 
for  vjhich  he  was  elected  or  appointed,  acquire  an 
interest  in  any  contract  with,  or  work  cone  for-,  the 
city  and  county,  or  any  department  or  officer  thereof, 
or  in  any  franchise,  rit,ht  or  privile^^e  granted  by  the 
city  and  county,  unless  the  sarie  shall  be  C-^volv^a   \\-oon 
him  by  law;  nor  shall  any  TDerson  mentioned  in  this 
section  give  or  promise  any  money  or  other  valuable 
thing,  or  any  portion  of  his  compensation,  in  considera- 
tion of  his  nomination,  appointment,  or  election  to  any 
city  and  county  office  or  employment;  or  accept  any 
donation  or  ^^ratuity  in  money  or  other  valuable  thing, 
either  directly  or  indirectly,  from  any  subordinate  or 
employee  or  from  any  candidate  or  applicant  for  a  posi- 
tion as  employee  or  subordinate  under  him, 

"No  supervisor  and  no  officer  or  employee  of  the 
city  and  county  shall  engage  in  any  activity,  employment 
or  business  or  professional  work  or  enterprise  vhich  is 
inconsistentj  incompatible,  or  in  conflict  with  his^ dut- 
ies as  a  supervisor  or  officer  or  employee  of  the  city 
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and  county  or  with  the  duties,  fvmctions  and  responsi- 
bilities of  his  appointing  povjer,  or  the  deoartraent, 
office  or  a{:,ency  by  which  he  is  eraployed,  or  the  board 
or  conimission  of  which  he  is  a  member." 

The  part  of  Section  222  to  be  considered  is  as  follows: 
"No  member  cf  any  board  or  commission  shall  accept  any  employment 
relatin^  to  the  business  or  the  affairs  of  any  .  .  •  corporation 
which  are  subject  to  regulation  h-y   the  board  or  coimnission  of 
which  he  is  a  membe r . ""  ( Eiupha si s  added) 

Regulation  has  been  defined  as  folloi^s: 

"Regulation  as  such  imports  some  affirmative  act 
of  the  commission  -  the  imposition  of  its  will  by  order 
or  rule  on  the  public  utility  and  affectin^^  its  conduct 
or  welfare." 

East  Eay  ^lunicipal  Utility  District  v. 
The  Railroad  Comi.rLssion  of  the  State 
of  California,  19/^  Cal.  b03,    at  bl2. 

However,  the  legislation  (Ordinance  No.  1014.76  (Series 
of  1939))  which  created  the  commission  does  not  ^ive  it  regula- 
tory povjers,  but  makes  it  a  fact  finding  body. 

Section  6(b)  of  said  Ordinance  No.  10i|76  provides  that 
an  individual  commissioner  shall  be  assi^^ned  to  investigate  facts 
of  any  complaint.   Thereafter,  if  he  shall  find  no  unlawful  prac- 
tice, the  complaint  shall  be  dismissed.   However,  if  "the  com- 
missioner shall  deteri.iine  after  such  investigation  that  orobable 
cause  exists  for  the  allegations  .  .  .,  he  shall  endeavor  to 
eliminate  unlawful  employment  practice  ...  by  means  cf  concilia- 
tion and  persuasion." 

If  the  member  fails  to  eliminate  the  unlawful  employment 
practice  alleged  in  the  complaint,  then  it  shall  be  reviewed  by 
a  quorum  of  the  com^iission  vjhich  by  conciliation  and  mediation 
shall  endeavor  to  eliminate  the  discrimination  charged.   The 
commission  may  make  soecific  recomi.iendations  to  the  arties  but 
such  recominendations  shall  not  constitute  a  decision,  finding  of 
fact,  judgiaent  or  order  of  the  commission,  or  be  binding  upon, 
or  be  admissible  in  any  court  in  any  subsequent  oroceedinj^s  londer 
the  ordinance.  From  this  summary  I  have  determined  that  the  povjer 
to  regulate  has  not  been  ^^ven   to  either  the  commission  or  xts 
members  by  the  ordinance,  but  thac  the  commission,  at  most,  umy 
only  make  a  limited  form  of  recoraraendation. 
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"Recommendation"  has  been  defined  as  follows:  "A  recom- 
mendation is  not  an  act  of  final  decisive  power  but  merely  suggests 
the  desirability  of  a  course  of  action  to  be  follo-Jed  by  another." 
(Mora  County  Board  of  Education  v  Valdez,  300  Pac  2d  9k3,93^) 

The  final  regulatory  poi-jer  is  in  the  courts  after  action 
has  been  brou(^ht  by  the  City  Attorney  upon  certification  by  the 
comraission.   (see  Sec.  9,  Ordinance) 

For  the  reasons  recited  above  I  find  no  conflict  of 
interest  under  that  oart  of  Section  222  of  the  Charter  discussed 
above  where  a  member  is  engaging  in  any  of  the  activities  vji th  any 
banking  institution  as  set  forth  in  your  request,  nor  do  I  see  any 
conflict  in  any  of  the  various  steps  that  a  member  individually  or 
the  commission  as  a  whole  are  required  to  take  under  the  ordinance 
when  a  complaint  is  filed. 

The  second  paragraph  of  Charter  Section  222  must  be 
considered  since  it  prohibits  any  officer  from  engaging  in  activities 
which  are  inconsistent,  incom-oatible  or  in  conflict  with  his  duties 
as  an  officer  of  the  city  and  county.   Since  you  are  acting  as 
conciliators  and  mediators  in  unlawful  employment  practice  cases 
between  private  parties,  I  am  of  the  opinion  that  the  prohibitions 
found  in  the  second  paragraph  of  Section  222  would  not  be  encountei-'ed, 
Hox^iever,  I  advise  the  comiaission  that  if  any  member  believes  himself 
in  a  particular  case,  to  be  subject  to  the  provisions  of  the  second 
parat^raph  of  Section  222,  he  should  make  full  disclosure  of  his 
interests  to  the  whole  comraission  and  thereafter  not  loarticipate  in 
discussion,  voting  or  investigation  of  the  case. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DIOi«  R.  EOLi-i 
City  Attorney 


To:   Commission  on  Equal  Employment 
Opportunity 

500  GrOlden  Gate  Avenue 
San  FranciscOj  California 


Edward  Howden,  Executive  Director 
RAK/B»A^f 
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Mr.  Robert  J.  Dolan,  Clerk 

Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,    California 

Subject:      CLAIMS   FOR  REFUND   OF  REAL  AND   PERSONAL   PROPERTY  TAXES 
BY  REASON   OF  DENIAL   OF  VETERANS'    AND  CHURCH  EXEMPTION 
FOR  FAILURE   TO  EXECUTE   LOYALTY  DECLARATION:    HAROLD 
KRAMER,    JOHiM   J.    DeKOKER,    FR/NCIS   J.    McTERNAN,JR.    and 
LOUISE  S.    McTERNAN,    ESMOND  H.    COLElMN,    DANIEL   PRINCE, 
File  No.    920-58,   AL  RICffilON'  ,    File    No.    907-58, 
JACOB  Q.    FINKELS1..IN,    File   No.    98/|-58,    GEORGE  H. 
NUGENT,    File   No.    966-58,   ALLAN    BROTSkY,    Pile  No. 
966-58,    CHURCH  FOR    THE   FELLOWSHIP   OF  ALL   PEOPLES, 
File  No.    966-58. 

Dear  Mr.   Dolan: 

In  regard  to  your  letters  in  the  above  matters  concerning 
the  claims  for  tax  refunds  arisin^  out  of  refusals  to  execute  the 
loyalty  declaration  required  for  the  church  and  veterans'  property 
tax  exemption,  I  should  first  like  to  inforui  you  as  to  the  le^al 
status  of  such  claims.   In  a  subsequent  portion  of  this  letter  I 
shall  advise  you  as  to  the  disposition  to  be  made  of  each  claim, 
and  am  also  submitting,  legislation  which  I  have  prepared  for  the 
allowance  of  those  claims,  or  portions  thereof,  which  have  been 
determined  to  be  valid. 

These  claims  for  refund  arise  out  of  the  litigation  concern- 
ini_  the  validity  of  Article  XX,  Section  19,  of  the  California  Con- 
stitution, and  Section  32  of  the  Revenue  and  Taxation  Code,  vJhich 
impose  the  requirement  of  execution  of  a  loyalty  declaration  as  a 
prerequisite  to  the  ^ranting  of  any  property  tax  exemption  other 
than  the  householders'  exemption. 

On  July  28,  195^,  an  action  was  filed  against  the  City  and 
County  of  San  Francisco  entitled  "Daniel  Prince  v.  City  and  County  cf 
San  Francisco,  Superior  Court  No.  1^40302,"  seeking  recoveiy  of  taxes 
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paid  under  protest  by  reason  of  the  denial  by  the  Assessor  of  the 
veterans'  property  tax  exemption  on  the  ground  that  the  taxpayer 
struck  out  and  refused  to  execute  the  loyalty  declaration  included 
in  the  application  i or  exemption.   The  City  and  County  of  San  Fran- 
cisco prevailed  in  this  litigation  in  the  Superior  Court,  and  the 
judgment  in  its  favor  was  sustained  by  the  California  Supreme  Court. 
An  apieal  by  the  taxpayer  to  the  United  States  Supreme  Court  resulted 
in  reversal  of  the  judgment  on  the  ground  of  the  invalidity  of 
Section  32  of  the  Revenue  and  Taxation  Code.   It  xias  held  that  the 
burden  of  proof  to  establish  fulfillment  of  the  conditions  of  the 
loyalty  declaration  could  not  be  imposed  on  the  veteran  involved 
consistently  with  procedural  due  process.   See,  Speiser  v.  Randall 
and  Prince  v.  City  and  Counc;,  of  San  Francisco,  decided  June  30, 
I'i^O,    2  L  ed.  2d  lij.6U.   The  City  and  Coiinty  of  San  Francisco  peti- 
tioned the  United  ;:3tates  Supreme  Court  for  a  rehearin^^,  which  was 
denied  on  October  13,  1958. 

It  should  be  noted  that  the  United  States  Supreme  Court 
reached  a  similar  conclusion  as  to  the  invalidity  of  the  loyalty 
declaration  as  applied  to  churches  in  First  Unitarian  Church  of  Los 
Angeles  v.  County  ox'  Los  Angeles,  2  L.  ed  2d  lij.t5i].^ 

As  a  result  of  these  holdings,  it  has  been  determined  that 
the  Assessor  coxild  not  under  Section  32  of  the  Revenue  and  Taxation 
Code  require  the  use  of  the  declaration  by  way  of  oath  as  a  condition 
to  the  tro-J^ting  of  claims  for  either  the  veterans'  or  the  church 
property  tax  exemption. 

By  reason  of  the  foregoing  litigation,  taxpayers  who  have 
refused  to  execute  the  loyalty  declaration  provision  required  for 
the  veterans^  and  church  exemption  are  entitled  to  refunds  under 
Section  5096  of  the  Revenue  and  Taxation  Code  provided  procedural 
prerequisites  are  satisfied. 

Subdivision  (b)  of  Section  5096  authorizes  refunds  on  order 
of  the  Board  of  Supervisors  for  taxes  paid  before  or  after  delin- 
quency "which  were  erroneously  or  illegally  collected." 

Section  5097  of  the  same  Code  requires  that  an  order  for  a 
refund  be  made  on  a  claim  verified  by  the  person  who  paid  the  tax, 
his  guardian,  executor  or  administrator,  and  that  such  claim  be 
filed  within  three  years  after  the  making  of  the  payment  sought  to 
be  refunded. 

Several  legal  questions  are  presented  by  these  sections. 
First,  a  tax  collected  by  denial  of  a  claim  for  exemption  by  reason 
of  a  statute  subsequently  determined  to  be  unconstitutional  is  a  tax 
which  is  "erroneously  or  illegally  collected,"  for  the  purpose  of 
refund.   Upon  a  determination  that  there  has  been  an  erroneous  or 
illegal  collection  ol'  a  tax,  it  becomes  the  duty  of  the  Board  of 
Supervisors  to  allow  the  claim  and  order  a  refund  in  the  amount  of 
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the  tax  30  erroneously  or  illegally  collected.   See  Lvana  v  County 
of  San  Joaquin,  6?  Cal.  Apo.  2d  i^.52. 

Second,  the  requirement  of  Section  5097  that  the  claim  for 
refund  must  be  submitted  within  three  years  after  the  making  of  the 
payment  sought  to  be  refunded  is  jurisdictional  in  nature.   Orders 
for  refund  may  be  predicated  only  upon  such  timely  petitions. 
Outer  Harbor  Co.  v.  Los  Angeles,  ij.9  Cal.  App.  120,  129;  North 
Whlttler  Heights  Citrus  Assn.  v.  Bryant,  126  Cal.  App.  2d  6bd.  And 
see  prior  opinions  of  this  office  Wo.  319,  January  10,  1951  >  No.3ij-6, 
March  li^,  1951  and  the  opinion  of  ray  predecessor  No.  Ii.039,  December 
9,  I9IJ.7.  Moreover,  opinion  No.  331  of  this  office,  February  l6,195l 
held  that  the  three  year  limitation  period  applied  to  taxes  deter- 
mined to  be  invalid  by  subsequent  judicial  decision. 

An  additional  question  occurs  in  the  case  of  those  taxpayers 
who  did  not  claim  exemption  for  the  tax  year  in  question.  While  most 
of  the  veteran  claimants  filed  for  exemption  and  were  denied  same 
when  they  struck  out  or  refused  to  execute  the  loyalty  declaration 
appended  thereto,  some  veterans  did  not  attempt  to  claim  exemption 
for  certain  years.  Revenue  and  Taxation  Code  Sections  252  and  253 
require  that  the  veterans'  exemption  be  claimed  by  verified  applica- 
tion for  each  assessment.   Section  260  of  the  same  Code  provides: 

"If  any  person,  claiming,  any  exemption  named  in  this 
article,  fails  to  follow  the  required  procedure,  the 
exemption  is  waived  by  the  person." 

In  the  absence  of  compliance  with  these  provisions,  the  veterans' 
exemption  is  waived  by  the  taxpayer.   Chesney  v.  Byram,  15  Cal. 2d 
i4.60. 

Where  no  claim  for  exemption  has  been  made,  the  tax  meas- 
ured by  the  value  of  the  property  which  would  otherwise  be  exempt, 
cannot  be  deemed  to  have  been  "erroneously  or  illegally  collected" 
under  Section  509^  of  the  Revenue  and  Taxation  Code. 

While  certain  decisions,  such  as  Stewart  Loan  &  Collection 
Co.  V.  County  of  Alameda,  li|2  Cal.  66O,  hold  that  an  illegal  assess- 
ment  may  be  recovered  by  means  of  the  refund  procedure  without  proof 
of  involuntary  payment  or  payment  londer  protest,  such  cases  involve 
situations  where  there  was  lllefeal  or  erroneous  action  by  public 
officials  in  levying  or  collecting  the  tax  in  question.   However, 
in  the  absence  of  a  claim  for  exemption,  there  is  no  illegal  or 
erroneous  action  in  assessing  or  collecting  taxes  on  property 
according  to  its  taxable  value.  V,/here  there  is  no  illegal  action 
by  public  officials  in  the  assessment  or  collection  of  a  tax,  there 
is  no  ribht  to  a  refund.   See  Southern  California  Hardwood  &  I-ifh.Co. 
V.  Counter  of  Los  Angeles,  lj.9  Cal.  Aoo.  712;  Montgomery  V-ard  &  Co.  v. 
Welch,  17  Cal.  App.  2d  127,  131 • 
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While  certain  recent  cases  involvinb  tax  exemption  have 
upheld  the  ri^ht  to  a  refund  under  Sections  $096  and  5097,  it  is 
significant  that  such  cases  concern  situations  vhere  the  taxpayers 
had  filed  claims  for  exemption  for  the  tax  years  in  question.   See 
Fellowship  of  Humanity  v.  County  of  Alameda.  153  Cal.  App.  2d  673; 
Sherman  v.  ftuinn,  31  Cal.  2d  bfel;  Lockharfv.  Ivolden,  17  Cal.  2d  628; 
Pasadena  Playhouse  Assn.  v.  County  of  Los  Angeles,  69  Cal.  Aop.  2d 

bir:  — 

7 

■» 

It  is  well  established  that  the  ri^ht  to  a  refund  is  statu- 
tory and  tax  payments  made  without  the  filing  of  a  claim  for  veter- 
ans' exemptions  are  not  subject  to  refund.   See  Southern  Service  Co., 
Ltd.  V.  County  of  Los  Angeles,  15  Cal. 2d  1,  7;  Kleban  v.  horris, 
2IJ.7  S.i^.  2d  ti32,  t}39-tiij.O  (Supreme  Ct.  luo.  1952)": 

In  opinion  No.  219  of  my  predecessor, April  21,1928,  it  was 
ccsncluded  that  there  could  be  no  refund  of  the  amount  of  tax  repre- 
sented by  the  veterans'  exemption  vjhen  the  veteran  concerned  had 
not  filed  for  exemption.   Opinions  No.  319  and  314.6  of  this  office 
previously  cited,  reached  a  similar  conclusion  as  to  the  welfare 
exemption. 

While  interest  on  the  amounts  claimed  by  way  of  refund  is 
demanded  by  some  of  the  claimants,  the  Revenue  and  Taxation  ^ode 
does  not  provide  for  interest  on  an  allowance  of  a  claim  for  refund 
by  the  i^oard  of  Supervisors,  c.f .  Revenue  and  Taxation  Code  Sections 
5105  and  5l4l«   Hence  interest  is  not  allowable  on  any  of  the  sub- 
ject refunds. 

Disposition  of  the  following  claims  is  recommended  in 
accordance  vjith  the  foregoing  legal  principles: 

Claim  of  Harold  Kramer 

The  claim  of  Mr.  Kramer  for  the  tax  year  1957-58  should  be 
allowed  in  the  amount  of  ^1^6,06,    which  is  the  full  extent  of  tax 
paid  in  that  year.   The  claim  for  the  tax  years  1955-56  and  195^-57 
should  be  denied  because  no  claim  for  veterans'  exemption  was  made 
for  those  years. 

Claim  of  John  J.  DeKoker 

The  claim  of  Mr.  DeKoker  should  be  allowed  in  full  for  the 
tax  years  1955-5^,  in  the  sum  of  ^70.20,  1956-57, in  the  sum  of  $70.60 
and  1957-58,  in  the  sum  of  vt'73.70,  for  a  total  refund  of  ^2124-. 50. 

Claim  of  Francis  J.  McTernan,  Jr.  and  Louise  S.McTernan 

The  claim  of  Mr.  and  Mrs.  McTernan  should  be  allowed  for 
the  tax  years  of  1956-57,  in  the  sum  of  ^70.60,  and  1957-58  in  the 
sum  of  $73.70,  for  a  total  refund  of  ^lUj-OO.   For  the  tax  year 
1955-5^  the  Assessor  had  denied  the  claim  of  Mr .McTernan  for  veter- 
ans' exemption  on  the  ground  that  he  had  excess  property.   While 
Mrs.  McTernan  also  claims  the  rii^ht  to  an  additional  veterans' 
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exemption  by  reason  of  her  own  veteran  status,  she  did  not  claim 
veterans'  exemption  for  any  of  the  tax  years  in  question. 

Claim  of  Esmond  H.  Coleman 

The  claim  of  hr.    Coleman  must  be  denied  in  its  entirety 
because  he  did  not  claim  veterans'  exemption  for  any  of  the  tax 
years  in  question. 

Claim  of  Daniel  Prince 

The  claim  of  Mr.  Prince  should  be  allowed  for  the  tax  years 
1955-56,  in  the  sum  of  v70.20,  1956-57,  in  the  sum  of  ^70.60,  and 
1957-58,  in  the  sum  of  ^73.70,  for  a  total  refvind  of  ;i^ll4..50. 
Since  I^.  Prince  established  in  the  litigation  which  has  been  pre- 
viously discussed  in  this  Opinion,  his  rijjit  to  veterans'  exemption 
for  the  tax  year  195^-55  and  obtained  a  judgment  therefor,  the 
amount  involved  for  that  year  will  be  paid  as  a  judgment  and  does 
not  require  approval  of  the  Board  of  Supervisors  under  refund 
procedure. 

Claim  of  Al  Richmond 

The  claim  of  Mr.  Richmond  for  the  tax  year  1955-56  should 
be  allowed  in  the  svsa   of  ^^70. 20.   His  claim  for  refund  for  the 
tax  year  1954-55  is  barred  under  the  three  year  statute  of  limita- 
tions and  his  claim  for  the  tax  years  1956-57  and  1957-58  should 
be  denied  by  reason  of  the  fact  that  he  did  not  claim  veterans' 
exemption  for  said  tax  years. 

Claim  of  Jacob  Q.  Flnkelstein 

The  claim  of  Mr.  Flnkelstein  should  be  allowed  for  the 
tax  year  of  1955-56:  in  the  sum  of  $70.20.   The  claim  for  the  tax 
year  195^-55  is  barred  vinder  the  three  year  statute  of  limitations 
and  his  claim  for  the  tax  years  1956-57  and  1957-58  should  be 
denied  by  reason  of  the  fact  that  he  did  not  claim  veterans' 
exemption  for  said  tax  years. 

Claim  of  George  H.  Nugent 

The  claim  of  Mr.  Nugent  should  be  allowed  for  the  tax  years 
1955-56,  in  the  sum  of  ^70.20,  and  1957-58,  in  the  sura  of  ^^73. 70, 
for  a  total  refund  of  «;ll|.3.90.   The  claim  for  refund  for  the  tax 
year  195U-55  is  barred  under  the  three  year  statute  of  limitations. 
In  addition  the  claim  for  refund  for  the  tax  year  1956-57  as  well 
as  that  for  1954*55  should  be  denied  by  reason  of  the  fact  that  he 
did  not  claim  veterans'  exemption  for  said  tax  years. 
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Claim  of  Allan  Brotsky 

The  claim  of  Mr.  Brotsky  should  be  allowed  for  the  tax  years 
1955-56,  in  the  sum  of  WO. 20,  195^-57,  in  the  sum  of  „70.60,  1957- 
58  in  the  sum  of  ^3.70,  for  a  total  ref\and  of  ^21i|..50.   The  claim 
for  refund  for  the  tax  year  1954-55  is  barred  under  the  three  year 
statute  of  limitations. 

Claim  of  Church  For  the  Fellowship  of  All  Peoples 

The  claim  of  the  Fellowship  Church  should  be  allowed  for 
the  tax  years  1956-57,  in  the  sura  of  ^i4.9i^..l8  and  1957-58,  in  the  sum 
of  $500.25,  for  a  total  refund  of  49914.. 1^3'    The  claim  of  the  Fellow- 
ship Church  for  the  tax  year  1955-56  should  be  denied  by  reason  of 
its  failure  to  claim  the  church  exemption. 

Pursuant  to  the  above  recommendations, a  schedule  is 
included  of  those  refunds,  the  allowance  of  which  is  recommended 
to  the  Board  of  Supervisors: 

Schedule  of  Erroneously  and  Illegally  Collected  Real  and  Personal 
Property  Taxes  by  Reason  of  Denial  of  Veterans'  and  Church  Exemption 


Fiscal 
Year 

Lot 

Block 

Installment 

Amount 

Harold  Kramer 

1957-58 

9 

6665 

1st  &  2nd 

i^i^6 .  06 

John  J.    DeKoker 

1955-56 

3C 

5335c 

1st  &  2nd 

70.20 

1956-57 

It 

II 

It 

70.60 

1957-58 

It 

II 

11 

73.70 

Francis   J.   McTernan, 
Jr.,    and  Louise   S. 

McTernan 

1956-57 
1957-58 

1725 
It 

Ist  &  2nd 
II 

70.60 
73.70 

Daniel   Prince 

1955-56 

13 

7277 

1st  Sc  2nd 

70.20 

1956-57 

II 

II 

11 

70.60 

1957-58 

If 

II 

11 

73.70 

Al  Richmond 

1955-56 

IB 

1005 

1st  &  2nd 

70.20 

Jacob  Q.   Finkelstein 

1955-56 

2A 

53  81^. 

1st  &  2nd 

70.20 

George  H.   Nugent 

1955-56 

5 

?J|1C5 

Ist  &  2nd 

70.20 

1957-58 

II 

It 

ti 

73.70 
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Fiscal 
Year 

Lot 

Block 

Installment 

Amount 

Allan  Brotsky 

1955-56 

17 

1775 

Ist  &  2nd 

1  70.20 

1956-57 

tl 

II 

It 

70.60 

1957-58 

II 

tl 

n 

73.70 

Church  for  the 
Fellowship   of  All 
Peoples 

1956-57 
1957-58 

3 
It 

572 
It 

Ist  &  2nd 
It 

491+.  16 

500.25 

Subsequent  claims  for  refund  are  also  on  file  and  this 
office  will  advise  you  as  to  the  recommended  disposition  thereof 
after  consultation  vdth  the  Assessor  and  Tax  Collector  on  each  of 
same. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 


ROBERT  M.  DESKY 
Deputy  City  Attorney 


Enclosure 
Copies  to: 


Assessor  Russell  L.  Wolden 

Tax  Collector  James  li/.  Reinfeld 

Controller  Harry  D.  Ross 
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SUBJECT:   REDEVELOPMENT  AGENCY,  PROPERTIES  IN  THE  WESTERN  ADDITION 
REDEVELOPMENT  PROJECT  MUST  BE  SOLD  TO  HIGHEST  RESPONSI- 
BLE BIDDER 

Gentlemen: 

I  am  In  receipt  of  a  request  for  an  opinion  as  contained 
in  the  following  letters.  Mr.  Dolan's  letter  reads  as  follows: 

"Attached  is  copy  of  letter  received  from  Louis 
Ferrari,  Jr.,  requesting  information  regarding  rede- 
velopment matters  upon  which  I  would  appreciate  receiv- 
ing your  advice  on  the  issues  raised. 

"Also  attached  for  your  information  is  copy  of 
letter  dated  August  19th  received  from  Imre  Temesvary, 
whom  Mr.  Ferrari  states  he  represents.   Your  usual 
cooperation  will  be  very  much  appreciated." 

Mr.  Ferrari's  letter  reads  as  follows: 

"The  undersigned  represent  Imre  Temesvary,  a 
citizen  interested  in  utilizing  land  to  be  made  avail- 
able by  the  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco  for  middle  income  housing 
upon  a  cooperative  basis.   It  is  his  belief,  in  which 
we  concur,  that  a  real  need  for  this  type  of  housing 
exists  in  the  city.   Mr.  Temesvary's  experience  as  a 
Senior  Fiscal  Examiner  with  the  Federal  Public  Housing 
Authority^   Washington,  D.  C,  from  19^2  through 
19^5  makes  him  thoroughly  familiar  with  all  of  the 
aspects  of  such  an  undertaking. 

"Would  you  be  kind  enough  to  give  us  the  benefit 
of  your  opinion  on  the  following  questions?  First, 
under  the  Community  Redevelopment  Law  of  this  state 
and  any  regulations  which  may  be  promulgated  there- 
under and  the  policy  of  the  local  Redevelopment  Agency, 
may  land  be  allocated  to  middle  income  as  well  as 
high  rental  purposes,  it  being  understood  that  it  is 
not  possible  to  devote  such  land  to  public  housing? 

"Second,  may  such  land  be  sold  to  a  person, 
firm  or  a  corporation  upon  a  negotiated  basis  pro- 
vided that  a  public  hearing  is  held  as  stipulated 
by  law  and  may  such  sale  be  consummated  regardless 
of  whether  or  not  a  higher  bid  than  a  negotiated 
price  is  submitted  at  the  public  hearing  or  at  any 
stage  of  the  proceedings? 
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"Your  kindness  In  responding  to  these  Inquiries 
would  be  very  much  appreciated  by  the  undersigned." 

OPINION 

Mr.  Ferrari's  letter  makes  reference  only  to  the 
California  Redevelopment  Law  and  to  the  policies  and  procedures 
of  the  Redevelopment  Agency.   No  refei'ence  is  made  to  the  require- 
ments of  the  Federal  Government,  from  whom  the  Redevelopment 
Agency  receives  its  funds  to  finance  its  operations.   While  not 
stated  in  your  request  for  an  opinion,  xt  appears  from  the  corres- 
pondence attached  thereto  that  Mr.  Temesvary  is  desirous  of  ne- 
gatlating  for  the  purchase  of  land  in  the  Western  Addition  Pro- 
ject which  is  being  financed  with  federal  funds. 

In  addition  to  complying  with  the  requirements  of  the 
Community  Redevelopment  Law  and  its  ov;n  disposition  policies , 
the  Agency  must  also  comply  with  the  requirements  of  the  Federal 
Governm.ent  in  the  disposition  of  land  in  this  project. 

The  Federal  Government  has  promulgated  certain  regula- 
tions regarding  project  land  disposition  which  generally  provide 
as  follows:   "The  public  interest  requires  that  project  land  be 
made  available  for  redevelopment  In  \vays  that  will  produce  the 
highest  practical  return  to  the  project  consistent  with  the  re- 
quirements of  the  Redevelopment  Plan  ....  The  public  interest 
also  requires  that  disposition  of  land  be  effected  In  a  fair  and 
equitable  manner." 

"Because  of  the  property  characteristics  and  redevelop- 
ment uses,  no  single  disposal  method  is  best  for  all  types  of 
property.   Usually  the  highest  net  return  from  the  sale  or  lease 
of  project  land  will  be  obtained  by  disposal  methods  that  foster 
competition."   An  exception  to  this  rule  is  land  devoted  to  a 
public  use. 

While  the  federal  requirements  do  not  require  that  com- 
petitive methods  of  land  disposition  be  limited  to  sealed  bids  or 
auctions,  they  do  require,  with  few  exceptions,  that  project  land 
be  disposed  of  under  some  form  of  co.ivetltj.on. 

On  the  13th  day  of  May,  1955^  the  Redevelopment  Agency 
adopted  Resolution  No.  330  establishing  policy  relating  to  dis- 
position of  land  in  the  Western  Addition  Redevelopment  Project 
Area  A-1.   This  resolution  provides  that  all  land  in  the  Project 
Area  (except  land  devoted  to  public  use  and  land  disposed  of  to 
owner-participants,  or  land  used  for  non-profit  institutional  uses) 
be  sold  under  competitive   conditions  requiring  Invitations  for 
sealed  bids  and  oral  bidding  after  opening  of  such  bids. 
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The  redevelopment  plan  for  the  Western  Addition  Rede- 
velopment Project  Area  A-1  adopted  by  the  Board  of  Supervisors 
on  May  28,  1956,  provides:   The  project  area  shall  be  redeveloped 
predominantly  in  residential  uses  of  medium  (multifamily  structures 
of  limited  height)  and  high  (multistory  apartment  buildings)  densi- 
ties with  lesser  areas  devoted  to  commercial  and  institutional 
uses  and  to  public  schools  and  recreational  areas.  The  redevelop- 
ment of  the  project  land  shall  be  limited  to  those  uses  and  in 
those  areas  indicated  on  Map  A,  Part  II,  entitled  "Land  Uses  Map," 
The  plan  further  provides  that  the  project  land  will  be  sold  at  no 
less  than  fair  value  subject  to  certain  continuing  land  use  and 
other  controls.   The  controls  referred  to  govern  such  requirements 
as  parking,  land  coverage,  set-back  lines  and  height  limitations. 

As  stated  above,  the  plan  provides  for  residential  struc- 
tures of  medium  and  high  densitit^s.   No  land  is  allocated  for  mid- 
dle income  or  high  rental  purposes.   The  rents  to  be  charged  rest 
with  the  redeveloper.   If  a  purchaser  of  land  in  the  project  area 
desires  to  build  middle  income  or  high  rental  units,  he  may  do  so, 
so  long  as  he  complies  with  the  land  uses  controls  in  the  plan. 

On  March  5,  1956,  (Opinion  No.  IO57)  I  had  occasion  to 
fully  discuss  the  requirements  of  public  bidding  and  public  hear- 
ing in  the  sale  of  land  by  the  Redevelopment  Agency  under  the 
California  Community  Redevelopment  Law  and  the  existing  Agency 
land  disposition  policies  in  a  project  where  no  federal  funds  were 
involved.   Reference  is  hereby  made  to  that  opinion,  a  copy  of 
which  is  attached  hereto. 

In  this  opinion  I  advised  the  Redevelopment  Agency  that, 
if  at  the  public  hearing  on  a  proposed  sale  or  lease  an  offer  is 
made  in  a  larger  sum  by  a  responsible  individual  or  firm,  that 
the  Redevelopment  Agency  would  be  obliged  to  accept  such  higher 
offer.   Failure  to  do  so  might  be  construed  as  a  gift  of  public 
funds.   Being  a  public  body,  the  Redevelopment  Agency  should 
endeavor  to  receive  the  highest  returns  for  land  it  acquires  and 
disposes  of  for  redevelopment  purposes  in  accordance  with  the  pro- 
visions of  a  duly  adopted  redevelopment  plan. 

For  the  foregoing  reasons,  you  are  advised  that  under 
existing  policies  and  procedures  adopted  by  the  Redevelopment 
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Agency  all  land  disposed  by  it  in  the  Western  Addition  Project 
Area  must  be  sold  to  the  highest  responsible  bidder. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


By  BERN.AJ^D  J.  WARD 

Acting  Chief  Deputy 


TO:  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 

John  J.  Ferdon 
Supervisor 

235  City  Hall 
San  Francisco  2 


MG/GEB 


OPINION  NO.  1057 

March  5.  1956 

SUBJECT:   REDEVELOPMENT  AGENCY,  REQUIREMENTS  OP   PUBLIC 
BIDDING  IN  LEASE  OR  SALE  OF  LAND  BY  AGENCY; 
MEANING  AND  REQUIREMENTS  OP  "PUBLIC  HEARING" 
IN  LEASE  OR  SALE  OP  SUCH  LAITO. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as  follows: 

REQUEST 

"Several  large  developers  have  evidenced  an  interest 
in  developing  portions  of  San  Francisco  under  the  Cali- 
fornia Community  Redevelopment  Law.   In  preliminary  dis- 
cussions, such  developers  have  indicated  a  willingness  to 
finance  costs  of  surveys  and  plans  providing  some  assur- 
ance could  be  given  such  developers  that  once  a  plan  for 
an  area  has  been  adopted,  that  they  would  be  assured  of 
getting  the  land. 

"Section  33268  of  the  California  Community  Redevelop- 
ment Law  provides  that  an  Agency  may  sell  or  lease  land 
without  public  bidding,  but  must  hold  a  public  hearing  on 
the  proposed  lease  or  sale  and  the  terms  thereof. 

"Will  you  kindly  render  me  your  opinion  as  to 
whether: 

"1.   There  is  any  constitutional  provision  or  other 
statute  which  would  require  the  Redevelopment 
Agency  to  sell  only  after  public  bidding? 

"2.  If  not,  what  is  the  purpose  and  meaning  of  the 
public  hearing  requirements  of  Section  33268 
of  the  California  Community  Redevelopment  Law? 

"3.  If  after  negotiating  a  sale  of  land  with  a 
developer  and  at  the  public  hearing  of  such 
proposed  sale  or  lease,  an  offer  is  made  in 
a  larger  sum  by  a  responsible  individual  or 
firm,  is  the  Redevelopment  Agency  obligated 
to  accept  such  higher  offer? 

"4.   If  at  the  public  hearing  a  higher  offer  is  made, 
is  the  Redevelopment  Agency  then  required  to 
hold  public  bidding  so  that  the  original  develop- 
er or  other  interested  persons  or  firms  may  have 
an  opportunity  to  meet  such  offer? 

"It  is  understood  that  such  projects  will  be  developed 
without  use  of  federal  funds," 
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OPINION 


I 


Inasmuch  as  It  appears  from  your  request  for  opinion  that  the 
projects  contemplated  will  be  developed  without  the  use  of  federal 
fundSj  the  procedures  outlined  by  the  Federal  Government  for  dis- 
position of  property  in  projects  financed  with  federal  funds  need 
not  be  followed. 

Section  33267  of  the  Community  Redevelopment  Law  (Health  and 
Safety  Code)  provides; 

"Within  the  redevelopment  area  or  for  purposes  of 
redevelopment  an  agency  may:   ....   (d)  sell^  lease, 
exchange,  subdivide,  transfer,  assign,  pledge,  encumber 
by  mortgage,  deed  of  trust,  or  otherwise,  or  othei'wise 
dispose  of  any  real  or  personal  property  or  any  interest 
in  property." 

Section  33268  of  the  Health  and  Safety  Code  provides: 

"Any  lease  or  sale  made  pursuant  to  Section  33267  may 
be  made  without  public  bidding  but  only  after  a  public 
hearing  by  the  agency  upon  the  proposed  lease  or  sale  and 
the  provisions  of  the  sale  or  lease." 

A  review  of  the  legislative  history  of  the  California  Communi- 
ty Redevelopment  Law  reveals  that  the  above  quoted  language,  that 
any  lease  or  sale  may  be  made  without  public  bidding  but  only  after 
a  public  hearing  by  the  agency  upon  the  proposed  lease  or  sale  and 
the  provisions  thereof,  has  been  in  such  law  since  its  adoption  in 
1945. 

The  use  of  the  word  "may"  in  a  statute  will  be  construed  as 
permissive  and  as  vesting  discretionary  power,  unless  the  context 
of  the  statute  clearly  indicates  a  purpose  to  use  the  word  in  a 
mandatory  sense.    (U.S.  v.  Bowman,  I82  F2d  251,  252.) 

Ordinarily,  the  word  "may"  as  used  in  a  statute  is  permissive, 
but  if  provision  or  context  otherwise  requires  it,  the  permissive 
meaning  is  not  required.    (Holman  v.  Warren,  32  Cal.2d  351.) 

It  is  my  opinion  that  the  word  "may"  as  used  in  Section  33268 
(Health  and  Safety  Code)  is  permissive,  and  the  Redevelopment 
Agency  may  adopt  a  policy  of  public  bidding  in  the  disposition  of 
lands  acquired  by  it  if  the  Agency  so  desires. 

Since  receipt  of  your  letter,  I  am  informed  that  the  Redevelop- 
ment Agency  has  adopted  such  a  policy  of  public  bidding. 

In  the  absence  of  charter  or  statutory  requirement  public  con- 
tracts need  not  be  let  under  competitive  bidding.  (Miller  v.  Boyle, 
^3  CA  39;  Swanton  v.  Corby,  38  CA2d  227.) 
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The  City  has  the  right  to  sell  or  dispose  of  property,  real 
or  personal,  to  which  it  has  absolute  title  and  which  is  not  affec- 
ted by  a  public  trust,  in  substantially  the  same  manner  as  an 
individual,  unless  restrained  by  statute  or  charter,  and  this  power 
is  an  incidental  power  inherent  in  all  corporations,  public  and 
private.    (McQuillin,  Municipal  Corporations,  3d  Ed.,  Vol.  10, p. 75) 

The  term  "public  hearing"  has  been  defined  in  various  ways  and 
its  meaning  no  doubt  varies  depending  upon  the  subject  of  the  hear- 
ing, the  nature  of  the  board  or  person  holding  the  hearing,  and  the 
nature  of  the  board  or  person  to  be  heard.   (Silver  Burdett  Co.  v. 
State  Board  of  Education,  36  CA2d  7l4,  7l8.) 

The  words  "public  hearing"  before  any  tribunal  or  body,  by 
the  accepted  definitions  of  lexicographers  and  courts,  means  the 
right  to  appear  and  give  evidence  and  also  the  right  to  hear  and 
examine  the  witnesses  whose  testimony  is  presented  by  opposing 
parties.   (Farmers  Elevator  Co.  of  Yorkville  v.  Chicago,  R.I.  &  P.Ry. 

Co..  107  NE  841,  mjTY 

"Public  hearing"  contemplates  a  fair  and  impartial  hearing 
at  which  competent  evidence  may  be  presented  before  a  fair  and  im- 
partial tribunal.   (Saks  &  Co.  v.  City  of  Beverly  Hills,  107  CA2d 
260,  237  P.  36.) 

With  respect  to  the  specific  questions  submitted,  you  are  ad- 
vised as  follows : 

1.  There  is  no  constitutional  provision  or  other  statute 
which  would  require  the  Redevelopment  Agency  to  sell  the  land  owned 
by  it  only  after  public  bidding.   As  previously  stated,  in  the 
absence  of  any  statutory  requirement  a  public  agency  may  sell  lands 
without  competitive  bidding.   In  fact,  the  Redevelopment  Law  speci- 
fically authorizes  the  sale  of  land  without  public  bidding. 

2.  It  is  my  opinion  that  the  "public  hearing"  requirement  of 
Section  33268  of  the  Community  Redevelopment  Law  serves  a  dual  pur- 
pose (a)  It  protects  the  Redevelopment  Agency  against  any  accusations 
that  any  "deals"  have  been  made  with  favorite  developers  and  (b)  it 
gives  notice  to  the  public  of  the  terms  and  conditions  of  any  sale 

or  lease  and  gives  the  public  an  opportunity  to  appear  at  such  hear- 
ing and  submit  evidence  and  examine  witnesses  as  to  the  adequacy  of 
the  proposed  purchase  price  and  other  relevant  factors. 

3.  If  after  negotiation  for  a  sale  or  lease  of  land  to  a 
developer  and  at  the  public  hearing  on  such  proposed  sale  or  lease 
an  offer  is  made  in  a  larger  sum  by  a  responsible  individual  or  firm, 
it  is  my  opinion  that  the  Redevelopment  Agency  would  be  obligated 

to  accept  such  higher  offer.   Failure  so  to  do  might  be  construed 
as  a  gift  of  public  funds  . 
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4.   If  at  such  public  hearing  others  demonstrate  they  can 
make  a  higher  valid  offer.  It  Is  my  opinion  that  the  Redevelopment 
Agency  would  be  required  to  hold  public  bidding  so  that  the 
original  developer  or  other  Interested  persons  or  firms  might  have 
an  opportunity  to  meet  or  better  such  offer.   Being  a  public  body, 
the  Redevelopment  Agency  should  endeavor  to  receive  the  highest  re- 
turns for  any  land  it  acquires  and  disposes  of  for  redevelopment 
purposes  in  accordance  with  the  provisions  of  a  duly  adopted 
redevelopment  plan. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney 


TO:   REDEVELOPMENT  AGENCY 

of  the  City  and  County 
of  San  Francisco 
512  Golden  Gate  Avenue 
San  Francisco  2 

Attention:  Eugene  J.  Riordan, 
Director. 


MG/BJW 


I 


OPINION  NO.  1310 
December  1,  lS/58 


SUBJECT:   VALIDITY  OP  WELFARE  LIEN;  SHOULD  LIEN  BE  RELEASED  TO 
PERMIT  SUBSEQUENT  PURCHASE  OP  REAL  PROPERTY. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Mr.  Yuke  would  like  to  know  if  we  have  a  valid  lien 
against  the  property  at  23S  Mullen  Avenue  under  the  follow- 
ing circumstances: 

"1.   Property  was  purchased  by  Julian  Belaski  from 
M.  Catalano.   Mr.  Belaski  borrowed  $2,279.19  on  August  30^ 
19^5  from  M.  Catalano  for  which  he  gave  a  deed  of  trust. 

"2.   On  September  2,  19^7  we  placed  a  Notice  of  Grant- 
ing of  Aid  to  Violeta  Belaski.  separated  spouse  of  Julian. 
At  that  time  Violeta  occupied  the  home  but  she  refused  to 
make  payments  because  her  name  did  not  appear  on  the  prop- 
erty and  she  claimed  to  have  no  interest  in  it. 

"3-   Notice  of  default  on  payments  against  Julian 
Belaski  was  filed  March  1,  1948  and  subsequently  Violeta 
was  evicted. 

"4.  Trustee's  sale  on  account  of  default  on  payments 
took  place  on  March  22,  1949. 

"5.  Beneficiary  of  the  deed  of  trusty  namely ^ 
M.  Catalano ;  bid  and  got  the  property. 

"Would  you  kindly  address  your  opinion  in  writing  to 
Mr.  Yuke  as  he  wishes  to  recommend  that  the  Board  of  Super- 
visors release  the  lien  if  it  is  worthless.  Mrs.  Belaski 
plans  to  buy  other  property  against  which  we  can  place  an 
additional  lien  but  she  cannot  obtain  a  loan  until  the  abov6 
matter  is  settled. 

"We  will  appreciate  your  assistance." 

OPINION 

Your  request  for  opinion  presents  two  questions: 

(1)  Does  the  City  and  County  of  San  Francisco 
have  a  valid  lien  against  property  at 
239  Mullen  Avenue? 


;  i.w 
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(2)  Should  the  lien  secured  by  recording  a 
"Notice  of  Granting  of  Aid  to  Vloleta 
Belaskl"  be  released  to  permit  the 
purchase  of  other  real  property? 

Investigation,  Including  a  title  search  on  the  property  at 
239  Mullen  Avenue >  Assessor's  Block  5529,  Lot  25^  shows  that  the 
City's  lien  on  this  property  was  cut  off  by  a  trustee's  sale  on 
March  22,  1949.   It  should  be  noted,  however,  that  while  the  City 
does  not  have  a  valid  lien  against  the  property  at  239  Mullen 
Avenue,  it  would,  under  the  "Notice  of  Granting  Aid  to  Vloleta 
Belaskl"  recorded  September  2,    19^/,  secure  a  first  lien  against 
any  real  property  purchased  by  Vloleta  Belaskl  subsequent  to  the 
recording  of  the  above-mentioned  "Notice  of  Granting  of  Aid."  It 
is  our  understanding  that  Violetta  Belaskl  has  made  no  purchase  of 
real  property  subsequent  to  the  recording  of  the  above-mentioned 
"Notice  of  Granting  of  Aid,"  and,  hence,  does  not  at  present  own 
any  real  property  to  which  the  recorded  welfare  lien  could  attach. 

The  second  question  presented  by  your  request  for  opin- 
ion is  whether  the  lien  secured  by  the  recording  of  a  "Notice  of 
Granting  of  Aid  to  Vloleta  Belaskl"  should  be  released  to  permit 
the  purchase  of  other  real  property. 

The  City  does  not  have  a  valid  lien  against  the  property 
at  239  Mullen  Avenue.  Hence,  the  release  of  the  City's  lien  would 
not  affect  its  position  with  regard  to  this  property.  However,  in 
releasing  its  recorded  lien  and  subsequently  recording  a  lien  after 
the  purchase  of  the  new  property,  the  City  would,  in  effect,  be  sub- 
ordinating its  lien  to  the  security  interests  of  those  who  advance 
money  to  permit  the  purchase  of  the  property.  Hence,  the  basic  ques- 
tion here  is  whether  the  City  should  subordinate  its  lien  to  liens 
recorded  to  secure  money  advanced  to  purchase  the  new  property. 

It  should  be  noted  that  a  recorded  "Notice  of  Granting  of 
Aid"  gives  the  City  an  "open-ended"  welfare  lien  providing  security 
not  only  for  aid  granted  in  the  past,  but  also  for  such  sums  as  may 
be  advanced  in  the  future.  This  type  of  lien  could  easily  wipe  out 
any  security  interests  which  came  after  it.  Hence,  it  is  not  likely 
that  anyone  would  advance  money  to  purchase  property  unless  the  wel- 
fare lien  was  subordinated  to  the  purchase  money  mortgage. 

The  City  presently  has  no  security  for  aid  granted  Vloleta 
Belaskl.   If  the  City  refuses  to  release  its  recorded  welfare  lien, 
the  new  property  cannot  be  purchased  and  the  City  will  still  have  no 
security  for  the  aid  granted.   If  the  City  releases  its  recorded 
lien  permitting  the  new  property  to  be  purchased  and  if  the  City 
records  a  new  "Notice  of  Granting  of  Aid"  after  the  deed  of  trust 
has  been  recorded,  it  will  thereby  acquire  security  up  to  the  value 
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of  the  aid  recipient's  equity  in  the  new  property. 

It  Is  my  opinion  that  the  City's  lien  recorded  against 
239  Mullen  Avenue  should  be  released.   After  the  new  property  is 
purchased  a  new  lien  should  be  recorded  against  the  newly  acquired 
property. 

You  are  advised  accordingly. 

Respectfully  submitted ^ 

DION  R.  HOLM 
City  Attorney 


By  BERNARD  J.  WARD 

Acting  Chief  Deputy 


To:   Mr.  Ronald  H.  Born 

Director  of  Public  Welfare 

585  Bush  Street 

San  Francisco  8,  California 


TJL/JC 


OPINION  NO.  1311 
December  1,  1958 


SUBJECT:   SAN  FRANCISCO  HALL  OF  FLOV/ERS,  LEGALITY 
OF  LOCATION  OF  IN  STRYBING  ARB0RETUI4. 


Dear  Sir: 


I  am  in  receipt  of  a  request  for  an  opinion  as  follows 

REQUEST 

"1)  Would  the  locating  of  the  San  Francisco 
Hall  of  Flowers  within  the  boundaries  of  the 
Strybing  Arboretum  be  in  any  way  a  violation 
of  the  conditions  of  the  Strybing  bequest? 

"2)  Would  the  use  of  the  San  Francisco  Hall 
of  Flowers  building  within  the  Strybing 
Arboretum,  as  proposed  by  the  Strybing  Ar- 
boretum Society's  resolution,  be  in  any  way 
a  violation  of  the  provisions  of  the  California 
Agricultural  Code,  relating  to  the  use  and 
regulation  of  County  Fair  buildings? 

"a)   If  so,  what  are  the  violated  pro- 
visions, and  what  parts  of  the  Society's 
proposal  should  be  modified  or  eliminated, 
to  bring  the  proposal  in  conformity  with 
Agricultural  Code  provisions?" 


OPINION 


Question  No.    1 


The  re-location  of  the  proposed  site  of  the  Hall  of 
Flowers  to  a  different  location  in  the  boundaries  of  the  Strybing 
Arboretum  does  not,  in  my  opinion,  violate  the  conditions  of  the 
Strybing  bequest,  since  this  bequest  only  deals  with  the  use  of 
trust  funds  for  the  "laying  out,  arrangement,  establishing  and 
completion  of  an  arboretum  and  botanical  gardens  to  be  situated  in 
Golden  Gate  Park." 

Question  No.  2 

The  pertinent  language  of  the  resolution  proposed  is  as 
follows: 

"RESOLVED:   That  one  of  the  purposes  for 
which  said  Exhibition  Hall  is  to  be  used  will  be 
in  connection  with  said  Strybing  Arboretum  and 
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Botanical  Garden,  namely: 

"(1)  For  recreational  types  of  education 
as  It  relates  to  flowers; 

"(2)   As  an  information  and  education 
center  for  horticultural  activities; 

"(3)  As  an  office  for  personnel  and  to 
house  records  of  said  Arboretum; 

"(4)  As  a  center  for  the  development  of 
model  botanical  gardens  immediately  sur- 
rounding said  Exhibition  Hall; 

and  be  it  further 

"RESOLVED:   That  the  Director  of  said  Arboretum 
and  Botanical  Garden  be  responsible  for  the  above- 
described  activities  and  associated  activities,  ex- 
cluding therefrom  any  activities  connected  with  the 
Annual  Flower  Show," 

This  proposed  resolution  appears  to  place  the  Director  of 
the  Strybing  Arboretum  in  full  control  of  the  major  uses  of  the 
building  (Hall  of  Flowers).   The  annual  flower  show  is  the  only 
activity  for  which  he  would  not  be  responsible. 

Under  the  pertinent  sections  of  the  Government  Code,  the 
Board  of  Supervisors  has  control  over  County  Fair  funds.  Including 
the  building  erected  from  those  funds.   That  body  delegated  to  the 
Recreation  and  Park  Commission  (Ordinance  No.  6128  (Series  of 
1939),  June  28,  1950)  - 

"the  exclusive  and  complete  control  over  the  Hall  of 
Flowers  and  the  purposes  for  which  it  may  be  used." 

Therefore,  the  Commission  alone  Is  responsible  for  the  building 
and  its  use.   It  may  place  the  Director  of  Strybing  Arboretum  in 
charge  of  all  the  activities  mentioned  in  the  proposed  resolution, 
but  it  cannot  divest  Itself  of  the  obligation  imposed  upon  it  by 
the  Board  of  Supervisors  by  the  adoption  of  such  a  resolution. 
In  keeping  with  the  Ordinance  above  mentioned,  it  is  apparent  that 
the  authority  rests  in  the  Recreation  and  Park  Commission  to 
determine  the  uses  of  the  Hall  of  Flowers. 

In  my  Opinion  of  September  27,  1949  (No.  69)  addressed  to 
the  Chief  Administrative  Officer  I  pointed  out  that  your  predeces- 
sor, the  Park  Commission,  could  use  a  small  portion  of  space  in  the 
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building  for  an  office. 

The  Director  of  the  Stryblng  Arboretum  under  a  recent 
Charter  Amendment  will  become  an  employee  of  the  City  and  County 
of  San  Francisco,  and  be  appointed  by  the  General  Manager  of  the 
Recreation  and  Park  Department.   He  may  be  assigned  complete 
charge  of  all  the  activities  and  as  such  could,  of  course,  have 
his  office  in  the  Hall  of  Flowers.   It  is  consistent  with  his 
duties  as  Director  of  the  Arboretum  that  he  use  a  small  portion  of 
the  building  to  house  his  records  and  files  providing  that  this 
use  does  not  interfere  with  the  main  purposes  of  the  building. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

By 

BERNARD  J.  V/ARD 
Acting  Chief  Deputy. 


TO:   SECRETARY,  Recreation 
and  Park  Department 
Golden  Gate  Park 
San  Francisco  17 


AOS/BJW 


OPINION  NO.  1312 
December  10,  1958 


SUBJECT:   SAN  FRANCISCO  NAVAL  SHIPYARD,  CLOSING 
OF  STREETS;  NEED  FOR  ACTION  BY  CITY 


Dear  Sir: 

You  have  enclosed  with  your  letter  of  November  1 ,   1958^ 
a  copy  of  a  letter  from  District  Public  Works  Office,  Twelfth  Naval 
District,  informing  the  Board  of  Supervisors  that  certain  streets 
in  the  newly  acquired  property  for  the  expansion  of  the  San  Fran- 
cisco Naval  Shipyard  will  be  closed  to  public  use  on  January  1,  1959» 
in  order  to  provide  the  required  security  for  the  shipyard.  You 
have  requested  me  to  advise  you  as  to  whether  any  further  official 
action  is  necessary  in  order  to  close  these  streets. 

You  have  also  informed  me  that  the  streets  in  question 
are  streets  which  the  United  States  Government  is  seeking  to  acquire 
in  fee  simple  under  Civil  Action  No.  36272  filed  March  15>  1957  in 
the  United  States  District  Court  for  the  Northern  District  of  Calif- 
ornia, Southern  Division,  for  expansion  of  facilities  of  the  San 
Francisco  Naval  Shipyard.  An  examination  of  the  record  in  this  case 
shows  that  in  addition  to  the  filing  of  the  suit  the  Government  has 
on  the  same  date  filed  its  Declaration  of  Taking  No,  1,  together  with 
a  deposit  of  the  estimated  compensation,  and  that  said  declaration 
of  taking  includes  the  streets  in  question. 

OPINION 

The  United  States  Government  may  aco.uire  land  needed  for 
public  uses  by  actions  in  condemnation.   (25  Stat,  357;  ^0  U.S.C. 
257.)  By  filing  a  declaration  of  taking  and  depositing  the  estimated 
compensation  to  be  paid  for  taking  of  the  property  with  the  Clerk  of 
the  United  States  District  Court  at  the  time  of  the  filing  of  the 
suit,  title  to  the  property  condemned  vests  in  the  United  States 
forthwith.   (46  Stat.  1421;  40  U.S.C.  258  a,)  Under  such  circum- 
stances, the  only  matter  to  be  litigated  is  the  amount  of  compensation 
that  will  be  paid  by  the  Government  for  the  taking  of  the  property. 

In  1944,  my  predecessor,  Mr.  John  J.  0' Toole,  advised  the 
then  Director  of  Public  Works  that  upon  the  entry  of  judgment  in  favor 
of  the  United  States  in  a  condemnation  action  the  City  and  County  was 
divested  of  any  interest  it  had  in  street  easements  described  in  the 
judgment.   (See  City  Attorney's  Opinion  No.  3546,  February  15,  1944.) 

Mr.  0' Toole  advised  the  Director  of  Public  Works  at  that 
time  that  there  was  no  necessity  for  the  City  and  County  to  take  any 
further  steps  in  closing  the  streets,  since  the  City  had  been  judi- 
cially divested  of  any  interest  which  it  had  in  the  streets  by  the 
Judgment . 


ilj. 
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I  concur  in  this  conclusion  and  add,  in  answer  to  your 
specific  ino.uiry,  that  where  the  United  States  Government  follows 
the  procedure  of  filing  a  notice  of  taking  and  depositing  the  esti- 
mated compensation  with  the  Clerk  of  the  Court,  title  vests  in  it 
immediately  and  there  is  no  further  need  for  any  action  by  the  City 
in  closing  these  streets. 


You  are  advised  accordingly. 


Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


By 

Bernard  J.  VJard 
Acting  Chief  Deputy 


To:  Mr.  Sherman  P.  Duckel,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco  2,  California 


OIW/GEB 


OPINION  NO.    1313 
December  19,   1958 


SUBJECT:   BAIL,  DISCHARGE  OP  FORFEITURE  OF 
Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"We  are  enclosing  the  following  instruments: 

"(1)   Municipal  Court  bail  bond  receipt 

#10277  (carbon  copy) 
"(2)  Discharge  of  forfeited  bail 

(original  order) 
"(3)  Affidavit  for  nunc  pro  tunc  order 

setting  aside  bail  forfeiture 

(orit^inal  copy) 
"(i;)   Nunc  pro  tunc  order  setting  aside 

bail  forfeiture  (original  copy) 

"All  of    the  above   items  are   in  reference   to  Municipal 
Court  Department  No,   10,   Court  Nn,   C2372II.P,        We   request 
you  return  each  of   these   documents  when  no  longer  required 
by  you. 

"It  is  our  understanding  the  following  events 
transpired; 

"5-6-58  Bail  of  ;a,000  set 
••5_7_58  Complaint  filed 
"5-14-58  Bench  warrant  issued 
"5-21-58  Court  ordered  bail  forfeited 
"8-29-58  Court  dismissed  complaint  on 
motion  of  District  Attorney 
"9_5_.58  Affidavit  for  nunc  pro  tunc 

order  filed 
"9-5-58  Discharge  of  forfeited  bail 

ordered 
"9-5-58  Nunc  pro  tunc  order  setting 
aside  bail  forfeiture  filed 

"V/e  are  unable    to   find  authority   for  the  order  of 
discharge   of  bail   forfeiture.        May    we  have   your  views," 

OPINION 

The  Penal  Code  of  the  State  of  California,  Section  I305 
states: 
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"If,   without   sufficient  excuse,    the   defendant 
neglects    to   appear  for  arraignment   or   for  trial    or 
judgment,    or  upon  any  other  occasion  vjhen  his  presence 
in  court   is  lawfully  required,   or  to    surrender  himself 
in  execution  of   the    judgment,    the   court  must   direct   the 
fact    to  be   entered   upon  its  minutes  and   the  undertaking 
of  bail,    or  the  money    deposited   instead   of  bail,    as    the 
case  may   be,   must   thereupon  be  declared   forfeited.        But 
if  at   any    time  within  90  days   after   such  en'ry  in  the 
minutes,   the   defendant  and  his  bail  appear,    and  satis- 
factorily excuse   the   defendant's   neglect  or   show   tr  the 
satisfaction  of   the   court   that   the   absence   of   the 
defendant  was  not  with  the    connivance   of   the  bail,    the 
court  may   direct   the   forfeiture   of  the   undertaking  or 
the   deposit   to   be   discharged   upon  such  terms   as  may  be 
just.      If  vjithin  said   90  days   after  such  entry    in  the 
minutes,    it  be  made   to  appear  to   the    satisfaction  of 
the    court   that    the   defendant   is   dead  or  is  physically 
unable,   by   reason  of   illness  or  insanity,    or  by  reason 
of  detention  by  civil   or  military   authorities,    to  appear 
in  court  at  any  time   during  said  90   days,   and   that    the 
absence   of   the    defendant   was  not  vdth   the   connivance   of 
the   bail,    the   court  may   direct   the   forfeiture   of   the 
undertaking  or  the  deposit   to  be   discharged  upon  such 
terms   as  may  be   just." 

Section  I3O6   of    the    Penal    Code,    in  part,    states: 

",    ,    .  A   dismissal   of   the    indictment  or   information 
after  the   default   of   the   defendant   shall  not   rele  ase   or 
affect   the   obligation  of  the   bail   bond  or  undertaking," 

The  bail  was   forfeited  by   Court   Order   on  May   21,    1958, 
and   the    90-day  period  provided  b'   Section  1305   for  return  of  bail 
commenced   to   run  from  the   time   of  entry   in  the   Court's  m.inutes   of   the 
failure  of   the    defendant  to    appear.        The    fact  that  the   Court   dis- 
missed  the   complaint   does  not    set  aside   the   bail  after  a   forfeiture, 
(Penal  Code   Section  I306,    supra.) 

The  affidavit  for   a  nunc  pro   tunc   order   setting  aside   the 
forfeited  bail  was   filed   September   ^,   1958,    or   10?  days   after   the 
order  forfeiting  bail.        The    statutory  period   of  ninety  days   had 
elapsed.   Penal   Code  Section  1305,    supra,   for  setting  aside   the    for- 
feiture  and   therefore   the   question  is  whether    the   nunc  pro    tunc  order 
of  the   Court      3   valid,         (Leach  v,   Dlnsmore,   22   Cal.  App,    2d  Supn, 
735,    at  page    Y4O;      17   Cr3."^tty.    Gen.    112.) 

A   nunc  pro    tunc  order   is  a    retroactive   entry  by   the   Court 
and   "is   an  exercise   of   inherent  povrer   of   the   court   for  the   purpose   of 
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"doing  justice  between  the    parties,"        (Ivexler  v,   Goldstein.    li;6  Cal, 
App,   2d  [).10. )        The   Code   of  Civil   Procedure,   Section  10l^.6a  provides 
for  nunc  pro   tunc  orders: 

"In  all   cases  brought  under  the   provisions   of  any 
act  providinfj  for   the   establishment  and   quieting  of 
title   to   real  property  in  cases  where   the   public   rec- 
ords  in  the  office   of   the   county  recorder  have   been, 
or  shall   hereafter  be,    lost  or  destroyed,    in  vhole   or 
in  any  material   part  by   flood,   fire   or  earthquake,   all 
papers   filed   under  order   of   court  nunc  pro    tunc   as  of 
the    date  v;hen  they   should  have  been  filed,    shall   have 
the    same  force  and  effect  as   if  filed  on  the   date  when 
they   should   have  been  filed," 

In  the   exercise  of  the  power  to  make   n\anc  pro   tunc   orders 
the   Court   "is  not  authorized   to   do  more    than  to   make    its  records   con- 
form to    the   actual   facts,   and   cannot,  under   the   form  of  an  amendment 
of  its  records,   correct   a    judicial  error   or  make   of  record  an  order 
or   judgment   that  was  never,    in  fact,   given,"        (Kraft   v.   Lamp  to  n ,    I3 
Cal,  App,  2d  596,   at  page  599j      Harlan  v,   Superior   Court.    914-  Cal. 
App,   2d   902;      V/yoming  Pacific   OiTTompany   vT^reston.   50  A,    C,  583.) 
The  record  must   show  the  err^^r  or   some  basis  for  the    correction, 
"The  Court  is   not  authorized   to  do  more   than  to   make   its   records   cor- 
respond id  th  the   actual  facts,   and   cannot,    under   the   form  of  an 
amendment,    correct  a    judicial  error,    or  make   of   record  an  order  or 
judgment   that   was   never   in  fact  made,        (People   v,    vilson,    15   Cal, 
Aop,   2d  172,    at   page   175.) 

The    affidavit  of  Charles   Puccinelli  filed  on  September     $, 
1958,  with  the   Court  admits    that  on  May  21,    1958,    the   defendant  did 
not  appear  for  her  arraignment  and  -^lea   and  did  not  allege   any  error 
in  the  order  of  the   Court  forfeiting  bail   on  this   date.        The  nunc 
pro   tunc   order  set^'ing  aside   the  ball   forfeiture    does   not   show  any 
error  or  necessity   of  conforming  to   the   facts  of   the   ori.^lnal   order 
forfeiting  bail. 

In  conclusion,    therefore,    it   is  my  opinion  that   since  more 
than  90  days   elapsed  from   the   time   of   the    original  order  forfeiting 
bail  had  elapsed  at   the    time    the   application  for   the   return   of  bail 
was  made  and  no  error  or   inconsistency    found   in  the   order  forfeiting 
bail   the  nunc  pro    tunc  order   setting  aside    the  bail  forfeiture  is  vold^ 

Respectfully  submitted. 


TO:      IIR.   PIARHY  D.   ROSSj   Controller 
109  City  Hall 
San  Francisco  2,    California 

cc   -  Honorable  Edward  P,    O'Day 

PJK/DJK 


DION  R.   HOLM 
City  Attorney 


OPINION  NO.  131^. 
December  23,  1958 


SUBJECT:   PARKING  REGULATIONS,  LOCAL  vs.  STATE 

Dear  Sir: 

You  have  requested  my  opinion  as  follows: 

REQUEST 

"At  a  meeting  of  the  Inter-departmental  Staff, 
composed  of  the  Police  Department,  Public  V/orks  Depart- 
ment, City  Planning  Commission,  and  the  Municipal  Rail- 
way which  was  held  on  V/ednesday,  October  29,  1958,  the 
subject  of  the  opening  of  the  Embarcadero  Freeway  next 
year  was  discussed  with  some  concern. 

"As  this  Freeway  will  have  an  ''off-  ramp  at 
Battery  and  Broadway  and  an  'on'  ramp  at  Sansome  and 
Broadway,  It  will  become  necessary  to  correct  the 
present  practice  of  parking  large  trucks  and  trailers 
at  right  angles  to  the  curb  on  Sansome  Street  and  on 
Battery  Street,  north  of  Broadway.   On  many  occasions 
this  type  of  parking  leaves  a  roadway  of  ten  feet. 
Including  the  parking  lane,  opposite  the  head  of  the 
truck. 

"V/lth  an  anticipated  high  Increase  In  traffic 
volume  on  these  streets  it  will  be  necessary  to  take 
some  sort  of  remedial  action..  We  also  anticipate 
possible  legal  opposition  from  the  many  concerns  in 
this  area  when  we  attempt  to  force  them  to  alleviate 
this  traffic  blockade, 

"We  are  of  the  belief  that  the  present  statutes 
and  ordinances  are  inadequate  in  this  situation. 
Therefore,  we  respectfully  request  an  opinion  from  you 
concerning  the  adequacy  of  the  present  laws  .  If  in 
your  opinion  they  are  inadequate  would  it  be  possible 
to  enact  new  legislation  to  cover  same? 

"Your  attention  is  respectfully  called  to  Section 
588a  of  the  California  Vehicle  Code  which  specifically 
exempts  commercial  vehicles  when,  ' loading  or  unloading 
merchandise  or  passengers' ,  from  the  provisions  requiring 
the  right  hand  wheels  to  be  within  I8  inches  of  the 
right  hand  curb.   We  wish  to  learn  whether  this  section 
would  nullify  enforcement  action  under  Vehicle  Code 
Section  586(3'!  (double  parking)  and  if  the  provisions 
of  the  VehicXe  Code  would  supersede  and  in  effect  nullify 
enforcement  action  under  Section  5^  of  the  Traffic  Code. 
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Other  sections  which  may  be  pertinent  to  this  issue 
are:  588d,  585  2,  459  8  of  the  Vehicle  Code  and  55, 
70,  159,  and  169  of  the  Traffic  Code." 

OPINION 

It  is  my  opinion  that  the  present  statutes  and  ordinances 
are  adequate  to  cover  the  situation  which  you  have  outlined  in  your 
request. 

Vehicle  Code  Section  585  2  reads  as  follows: 

"§585.2.   Obstruction  to  Traffic.   Any  vehicle 
which  is  left  standing  upon  a  street  or  highway  in 
such  a  position  as  to  obstruct  the  normal  movement 
of  traffic  may  be  removed  from  such  street  or  high- 
way by  an  officer  referred  to  in  Section  585,  subject 
to  the  procedure  therein  provided." 

Vehicle  Code  Section  585  reads,  in  part,  as  follows: 

"§585.   When  Officers  Authorized  to  Remove 
Vehicles  from  Highv/aysT  !  '.      . 

"(b)   Any  member  of  the  California  Highway  Patrol 
or  any  regularly  employed  and  salaried  deputy  of  the 
sheriff's  office  of  a  county  in  which  a  vehicle  is 
located  or  any  regularly  employed  and  salaried  officer 
of  a  police  department  in  a  city  in  which  a  vehicle  is 
located  is  hereby  authorized  to  remove  a  vehicle  from 
a  highway  to  the  nearest  garage  or  other  place  of 
safety  or  to  a  garage  designated  or  maintained  by 
the  governmental  agency  of  v/hich  the  officer  is  a 
member  only  under  the  circumstances  hereinafter 
enumerated. 

•   •   •     • 

"(c)  V/henever  an  officer  removes  a  vehicle  from 
a  highway  as  authorized  in  this  section  and  the  officer 
knows  or  is  able  to  ascertain  from  the  registration 
records  in  the  vehicle  or  from  the  registration  records 
of  the  Department  of  Motor  Vehicles  the  nair.o  and 
f.ddress  of  the  owner  thereof,  such  officer  shall 
Imjiediately  give  or  cause  to  be  given  notice  in 
writing  to  such  owner  of  the  fact  of  such  renoval, 
the  grounds  thereof  and  of  the  place  to  which  such 
vehicle  has  been  removed.   In  the  event  any  such 
vehicle  is  stored  in  a  public  garage  a  copy  of  such 
notice  shall  be  given  to  the  proprietor  of  such  garage. 
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"(d)  Whenever  an  officer  removing  a  vehicle  from 
a  highway  under  this  section  does  not  know  and  Is  not 
able  to  ascertain  the  name  of  the  owner  or  for  any 
other  reason  Is  unable  to  give  the  notice  to  the 
owner  as  hereinbefore  provided  and  In  the  event  the 
vehicle  Is  not  returned  to  the  owner  within  a  period 
of  120  hours,  then  and  In  that  event  the  officer 
shall  Immediately  send  or  cause  to  be  sent  written 
report  of  such  removal  by  mall  to  the  department  at 
Sacramento  and  shall  file  a  copy  of  such  notice  with  the 
proprietor  of  any  public  garage  In  which  the  vehicle 
may  be  stored.   Such  report  shall  be  made  on  a  form 
furnished  by  the  department  and  shall  Include  a  com- 
plete description  of  the  vehicle,  the  date,  time  and 
place  from  which  removed,  the  grounds  for  such  removal 
and  the  name  of  the  garage  or  place  where  the  vehicle 
Is  stored- 

"(e)  The  department  upon  receiving  a  notice  as 
hereinbefore  provided  of  the  removal  of  any  vehicle 
from  a  highway  shall  notify  the  registered  and  legal 
owner  In  writing  at  the  addresses  of  such  persons  as 
shown  by  the  records  of  the  Department  of  Motor 
Vehicles,  If  the  vehicle  Is  registered  In  this  State, 
of  the  removal  of  such  vehicle,  and  give  the  name  of 
the  police  officer  reporting  such  removal,  the  grounds 
upon  which  the  removal  was  authorized  and  the  location 
of  the  vehicle.   If  the  vehicle  Is  not  registered  In 
this  State,  the  department  shall  make  reasonable 
effort  to  notify  the  legal  or  registered  owner  of  the 
removal  and  location  of  the  vehicle, 

"(f)  Whenever  any  vehicle  has  been  removed  to 
a  garage  under  the  provisions  of  this  section  and  the 
keeper  of  such  garage  has  received  the  notice  or 
notices  from  the  arresting  officer  as  provided  herein, 
said  keeper  shall  have  a  lien  dependent  upon  possession 
for  his  compensation  for  towage  and  for  caring  for  and 
keeping  safe  such  vehicle  for  a  period  not  exceeding 
90  days  and,  if  said  vehicle  is  not  recovered  by  the 
owner  within  said  90  days  or  the  owner  is  unknown,  the 
keeper  of  said  garage  may  satisfy  his  lien  in  the 
manner  and  after  giving  the  notices  required  in 
Sections  427  and  428  of  this  code.   Notwithstanding 
the  provision  of  this  subdivision,  if  the  vehicle  is 
appraised  at  a  value  not  exceeding  seventy-five  dollars 
($75)  by  a  person  authorized  to  make  such  appraisal 
under  Section  585.8,  the  keeper  of  the  garage  may,  if 
the  vehicle  is  not  recovered  by  the  owner  within  40 


eLoi. 


OPINION  NO.  1314 
December  23,  1958 
Page  4 


days  or  the  owner  Is  unknown^  satisfy  his  lien  as  pro- 
vided in  Section  428.5  of  this  code.   [Amended  by 
Stats  1951,  ch  991,  §1;  Stats  1953,  ch  1268,  §2; 
Stats  1955,  ch  880,  §1;  Stats  1957,  ch  722,  §1.]" 

These  two  sections  alone  provide  the  Police  Department  with 
adequate  authority  to  remedy  the  conditions  which  you  have  stated 
presently  exist. 

Section  585.2  of  the  Vehicle  Code  set  forth  above  is  funda- 
mental to  the  handling  of  modern  day  traffic. 

Section  588(a)  of  the  Vehicle  Code  is  not  in  conflict  with 
Section  585.2,  because  in  a  reasonable  application  of  the  law  it 
could  never  have  been  intended  that  vehicles  would  be  permitted  at 
any  time  to  "obstruct  the  normal  movement  of  traffic,"  even  when  said 
vehicles  are  loading  or  unloading  merchandise  or  passengers.  Vehicle 
Code  Section  588(a)  reads  as  follows: 

"§588.   Additional  Parking  Regulations .    (a) 
Except  as  otherwise  provided  in  this  section  every 
vehicle  stopped  or  parked  upon  a  roadway  where  there 
are  adjacent  curbs  shall  be  so  stopped  or  parked  with 
the  right-hand  wheels  of  such  vehicle  parallel  with 
and  within  I8  inches  of  the  right-hand  curb.  V/here  no 
curbs  or  barriers  bound  any  roadway,  parallel  parking 
is  required  unless  otherwise  indicated.  This  paragraph 
shall  not  apply  to  a  commercial  vehicle  when  loading 
or  unloading  merchandise  or  passengers," 

The  above  section  of  the  Vehicle  Code  was  enacted  in  its 
present  form  in  1945,  so  that  said  section  thereafter  applied  "to 
every  vehicle  .  .  .  parked  upon  a  roadway",  prior  thereto  it  regu- 
lated the  parking  of  any  vehicle  upon  a  state  highv/ay. 

Section  54  of  the  Traffic  Code  of  the  City  and  County  of 
San  Francisco,  enacted  by  Ordinance  No.  890  (Series  of  1939),  was 
approved  by  the  Mayor  on  October  24,  1940.   Said  Traffic  Code  section 
was  later  amended  to  its  present  form  by  Ordinance  No.  151I  (Series 
of  1939),  which  was  approved  on  February  I3,  1942.   Said  Section  54 
reads  as  follows: 

"Sec.  54.   Standing  or  Parking  Close  to  the  Curb. 
Except  when  necessary  in  obedience  to  traffic  regula- 
tions,  traffic  control  signal  devices,  signs  or  police 
officers,  the  operator  of  a  vehicle  shall  not  stand  or 
park  such  vehicle  in  a  roadway  other  than  parallel  with 
the  curb,  headed  in  the  direction  of  traffic,  and  with 
the  curbslde  wheels  of  the  vehicle  within  one  (1)  foot 
of  the  regularly  established  curb  line,  except  that  upon 
those  streets  v/hlch  have  been  marked  for  angle  parking, 
as  provided  in  the  next  succeeding  section,  vehicles 
shall  be  parked  at  the  angle  to  the  curb  Indicated  by 
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such  marks  and  within  such  designated  spaces.  Under 
no  circumstances  shall  a  second  line  or  double  park- 
ing be  permitted," 

This  was  a  valid  exercise  of  the  police  powers  covering  a 
situation  upon  which  the  State,  under  the  Vehicle  Code,  had  not  yet 
enunciated  any  law. 

When  the  State  chose  in  19^5  to  pre-empt  the  field  covered 
by  the  Vehicle  Code  Section  588(a)  aforesaid,  that  part  of  the  Traf- 
fic Code  Section  54  which  was  in  conflict  was  thereby  nullified. 
However,  Section  588(a)  specifically  declares  as  follows: 

"This  paragraph  shall  not  apply  to  a  commercial 
vehicle  when  loading  or  unloading  merchandise  or 
passengers," 

Since  the  Vehicle  Code  specifically  excludes  application  to 
commercial  vehicles  when  loading  or  unloading  merchandise  or  passen- 
gers, the  aforesaid  provisions  of  Traffic  Code  Section  5^  may  be 
legally  enforced  as  to  said  commercial  vehicles.   See  Sipperly  v. 
San  Diego  Yellow  Cabs,  Inc.,  89  C.A.  2d  645,  at  65I,  et  seq.   Eee, 
also,  Mecchi  v.  Lyon  VarTT  Storage  Co.,  38  C.A.  2d  674, 

In  answer  to  your  question  whether  or  not  Section  588(a) 
of  the  Vehicle  Code  nullifies  enforcement  action  under  Vehicle  Code 
Section  586(8),  please  be  advised  that  the  answer  is  "No"  and  that 
said  sections  were  not  meant  to  and  do  not  cover  the  same  parking 
problem. 


follows: 


Section  588(d)  of  the  Vehicle  Code  reads,  in  part,  as 

"(d)   Local  authorities  may  by  ordinance  provide 
for  the  establishment  of  parking  meter  zones  and  cause 
streets  and  highways  to  be  marked  with  white  lines 
designating  parking  spaces  and  requiring  vehicles  to 
park  within  such  parking  spaces,  ..." 

Section  55  of  the  Traffic  Code  is  a  proper  exercise  of 
police  power  under  authority  of  the  aforesaid  Section  588(d)  of  the 
Vehicle  Code. 

Sections  I59  and  I69  of  the  Traffic  Code  are  not  in  con- 
flict with  Vehicle  Code  Sections  585.2  and  585  aforesaid. 

Vehicle  Code  Section  459.8  reads  as  follows: 
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'^59. 8.   Local  Parking  Regulations.   The  pro- 
visions of  this  division  shall  not  prevent  local 
authorities,  by  ordinance  or  resolution,  from  pro- 
hibiting the  parking  or  standing  of  vehicles  on 
certain  streets  or  highways,  or  portions  thereof, 
at  all  or  certain  hours  of  the  day.   [Added  bv 
Stats  1953,  ch  709,  §2.]" 

It  Is  my  opinion  that  further  legislation  permitted  by  said 
section  Is  not  necessary  In  the  present  circumstances. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Thomas  J.  Cahlll 
Chief  of  Police 
Hall  of  Justice 
San  Francisco  8,  California 


DJK/AOS 
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SUBJECT:   SAN  FRANCISCO  LAW  LIBRARY;  NECESSITY  FOR 
APPROPRIATION  OF  CITY  FUNDS  AS  SALARY  FOR 
CERTAIN  POSITIONS  THEREIN. 

Gentlemen: 

You  have  requested  my  opinion  regarding  the  proper  source 
of  funds  for  payment  of  the  salaries  of  Law  Library  attaches  in  the 
positions  of  Librarian,  Assistant  Librarian  and  Bookbinder.  Your 
inquiry  presents  the  following  issue:  Should  such  salaries  be  paid 
from  city  and  county  funds  appropriated  in  the  usual  course  by  the 
Board  of  Supervisors,  or  only  from  the  Law  Library  Fund,  as  estab- 
lished by  state  statute,  which  fund  is  largely  maintained,  likewise 
under  state  statute,  from  the  filing  (appearance)  fees  paid  by 
litigants? 

Prior  to  reaching  the  conclusions  which  follow,  I  have 
studied  with  interest  the  two  lengthy  written  analyses  of  the  problem 
submitted  with  your  request,  one  of  which  urges  the  "appropriation 
of  city  and  county  funds"  theory  and  the  other  of  which  urges  the 
"Law  Library  Fund"  theory. 

OPINION 

The  San  Francisco  Law  Library  was  established  in  I870  as  a 
public  corporation  under  a  special  act  (March  9,    I870)  of  the  Calif- 
ornia Legislature,   (see  Statutes  I869-I870,  page  235)  The  date  of 
incorporation  being  prior  to  the  adoption  of  the  Constitution  of 
1879,  there  was  no  prohibition  against  such  special  legislation 
creating  the  law  library  in  San  Francisco.   (San  Francisco  Unified 
School  District  v.  San  Francisco,  5^  Cal.  App.  2d  105;  Nevada  School 
District  v.  Shoecraft,  bb   Cal. 373) 

Subsequent  statutes  of  a  general  nature  provided  for  the 
establishment  of  law  libraries  throughout  the  several  counties  of 
the  state  (see  Statutes  189I,  page  430;  later  codified  [1907]  in 
Political  Code,  Sees.  4190-4205;  later  recast  [1941]  in  Business  and 
Professions  Code,  Sees.  6300-6365),  but  in  each  such  enactment  lang- 
uage was  included  which  preserved  intact  any  law  library  previously 
created,  and  which  continued  in  effect  the  enabling  law  under  which 
any  such  law  library  had  been  founded.  Thus,  the  San  Francisco  Law 
Library,  save  for  certain  additions  of  power  granted  to  the  Board  of 
Trustees  (see  Bus.  &  Prof.  Code,  Sec.  6363),  still  conducts  its 
operations  under  the  basic  law  contained  in  the  Act  of  March  9,  I87O, 
for  the  purposes  therein  expressed. 
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Section  8  of  the  Act  of  March  9,    I870,  provided  that 

"SEC.  8.  The  City  and  County  of  San  Francisco  is 
hereby  authorized  and  required  to  provide,  fit  up  and 
furnish,  and  provide  with  fuel,  lights,  stationery  and 
all  necessary  conveniences  and  care,  rooms  convenient 
and  accessible  to  the  Courts,  sufficient  for  the  use  and 
accommodation  of  said  law  library  and  those  who  have 
occasion  for  its  use.  And  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco  are  hereby  authorized, 
empowered  and  required  to  appropriate,  allow  and  order 
paid  out  of  the  General  Fund  such  sums  as  may  be  necessary 
for  the  purposes  aforesaid;  ..." 

Section  3  of  the  Act  provided  that 

"...  the  Judges,  Justices  and  officers  of  all 
State  Courts  within  the  City  and  County  of  San  Francisco, 
the  Mayor,  Auditor,  Treasurer,  Tax  Collector,  Recorder, 
Assessor,  Sheriff,  District  and  City  and  County  Attorneys, 
and  the  members  of  the  Board  of  Supervisors  and  of  the 
Board  of  Education  of  said  city  and  county,  shall  have 
free  access  to  and  the  full  and  entire  use  and  enjoyment 
of  said  law  library,  and  all  the  advantages  and  privileges 
thereof,  free  of  expense .  .  ,  .  " 

Section  4  of  the  Act  gave  to  any  California  attorney  and  to 
"any  citizen  of  San  Francisco,"  subject  to  a  right  granted  the 
library  Board  of  Trustees  to  fix  a  fee  therefor,  "free  access  to  and 
the  full  and  entire  use  and  enjoyment  of  said  law  library." 

My  investigation  has  disclosed  that  at  no  time  since  the 
effective  date  of  the  present  city  charter  has  the  Board  of  Trustees 
so  fixed  or  collected  a  fee  from  "any  citizen  of  San  Francisco,"  or 
from  anyone  else,  for  the  use  of  the  law  library.  The  use  of  the  law 
library  has  been  free  to  all  persons  since  times  long  prior  to  the 
adoption  of  our  present  charter. 

It  is  also  noted,  by  way  of  comparison  with  the  above- 
mentioned  content  of  Sections  3  and  4  of  the  Act  of  March  9,    I87O, 
that  Charter  Section  57  (last  paragraph)  states  that  "The  judiciary, 
city,  county  and  state  officials,  members  of  the  bar  and  all  inhabi- 
tants of  the  City  and  County  of  San  Francisco  shall  have  free  access, 
use  and  enjoyment  of  the  law  library,  subject  to  rules  and  regula- 
tions of  the  board  of  trustees." 


■I  .  '■'■  --■ 


OPINION  NO.  1315 

Page  3 

December  23,  1958 


Section  57  also  provides  as  follows:   (second  paragraph) 

"The  board  of  trustees  shall  appoint  and  at  its 
pleasure  may  remove  a  librarian,  who  shall  be  its 
executive  officer,  and  such  assistants  as  are  necessary 
for  the  proper  conduct  and  operation  of  the  library. 
The  salaries  of  the  librarian  and  the  assistants  and 
employees  shall  be  fixed  by  the  board  of  supervisors 
as  provided  by  this  charter  for  other  city  and  county 
employees.''   (emphasis  added) 

Section  I5I  of  the  charter,  relating  to  standardization  of 
salaries  of  city  and  county  employees,  provides  in  part  as  follows: 
(second  paragraph) 

"Compensations  specified  in  this  charter  shall  not 
be  subject  to  the  provisions  of  this  section.   Compensa- 
tions of  the  teaching  and  other  technical  forces  of  the 
school  department  and  employees  of  the  Steinhart  Aquarium 
and  law  library  departments  .  .  .  shall  be  fixed  by  the. 
department  head  in  charge  thereof,  with  the  approval  of 
the  board  or  commission,  if  any,  in  charge  of  the  depart- 
ment concerned  and  subject  to  the  budget  and  appropriation 
provisions  of  this  charter.  .  ."(emphasis  added j 

There  is  an  obvious  conflict  between  the  foregoing  portion 
of  Section  I51,  with  its  requirement  for  the  fixing  of  law  library 
attaches  salaries  by  the  department  head  (with  approval  of  the  Board 
of  Trustees),  and  the  above-quoted  second  paragraph  of  Section  57, 
which  states  that  the  salaries  of  law  library  attaches  shall  be 
fixed  by  the  Board  of  Supervisors.  Each  of  such  provisions  was 
original  with  the  present  charter  when  adopted  by  the  electorate 
(March  26,  1931)  and  ratified  by  the  legislature  (May  5,  1931). 
However,  the  conflict  is  resolved  by  invoking  the  rule  that  when 
different  provisions  of  a  statute,  all  passed  at  the  same  time, 
cannot  be  reconciled,  the  one  that  comes  last  in  point  of  position 
will  prevail  --  the  presumption  being  that  the  latter  part  of  the 
statute  was  last  considered.   (45  Cal.  Jur .  (2)  599;  Estate  of 
Steehler,  I95  Cal.  386;  Spreckels  v.  Graham,  19^  Cal.  516) Hence, 
from  the  standpoint  of  the  charter,  the  prevailing  provision  is 
Section  I5I,  with  the  requirement  therein  that  the  law  library 
attaches'  salaries  be  fixed  by  the  department  head  (Librarian),  and 
approved  by  the  Board  of  Trustees. 

However,  the  content  of  the  second  paragraph  of  Section  57 
is  of  vital  significance,  when  considered  together  with  the  kindred 
language  of  Section  15I  (also  in  the  second  paragraph,  as  quoted 
above),  on  the  issue  of  the  intent  of  the  electorate  regarding  pay- 
ment of  salaries  for  law  library  attaches.  While  Section  57  is 
subordinate  to  Section  I5I,  regarding  "who"  fixes  such  salaries,  it 
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Is  plain  by  Section  57  that  said  attaches'  salaries  were  to  be 
"fixed  ...  as  provided  by  this  charter  for  other  city  and  county 
employees."  Xs^mphasis  added) 

The  salaries  "fixed"  by  the  board  of  supervisors  "for 
other  city  and  county  employees"  were  the  salaries  which  were  paid 
by  the  city  and  county  to  such  other  (than  law  library  attaches) 
city  and  county  employees.  That  is,  there  is  no  question  but  that 
the  payments  to  "other"  employees  were  from  city  and  county  funds 
acquired  and  segregated  through  the  usual  budgetary  and  appropria- 
tion procedures.  Hence,  the  electorate,  by  grouping  law  library 
attaches  together  with  other  city  and  county  employees  --  concerning 
whom  there  could  be  no  doubt  that  city  and  county  funds  were 
intended  and  required  to  be  the  source  for  salary  payments  —  has 
indicated  an  intention  that  city  and  county  funds  also  be  used  to 
pay  the  salaries  of  law  library  attaches. 

Section  I51  (second  paragraph)  demonstrates  an  identical 
intention  on  the  part  of  the  electorate.  It  is  therein  stated  that 
the  compensations  of  law  library  attaches,  and  of  certain  other 
categories  of  city  employees,  shall  be  "fixed"  by  the  department 
head  (subject  to  approval  by  any  governing  board  or  commission) 
"and  subject  to  the  budget  and  appropriation  provisions  of  this 
charter. 

It  is  inconceivable  that  the  electorate  would  have  pro- 
vided that  salaries  of  law  library  attaches  be  "fixed  .  .  .  subject 
to  the  budget  and  appropriation  provisions  of  this  charter"  unless 
it  was  also  intended  that  the  said  salaries  were  to  be  paid  from 
the  funds  of  the  city  and  county.   Certainly  no  facet  of  the  law 
(of  March  9,  I870)  creating  the  Law  Library  Fund  renders  such  fund 
subject  to  the  budget  and  appropriation  provisions  of  the  charter, 
nor  has  such  municipal  regulation  of  such  fund  been  attempted  or 
suggested.  As  a  matter  of  fact,  our  charter  recognizes  that  the 
law  library  fees  provided  for  by  law  are  paid  directly  (by  the 
clerks  of  the  Superior  and  Municipal  Courts)  to  the  treasurer  of 
the  law  library,  to  be  handled  and  expended  solely  by  the  Board  of 
Trustees.   (Section  57,  fourth  paragraph)  Hence,  it  must  be  held 
that  the  charter  provides  for  payment  of  the  salaries  of  law  library 
attaches  from  city  and  county  funds. 

Having  concluded  that  the  charter  demands  that  city  and 
county  funds  be  used  to  pay  the  salaries  of  law  library  attaches,  I 
find  no  difficulty  in  further  concluding  that  such  charter  provi- 
sions are  locally  binding  and  effective  and  do  not  contravene  any 
other  controlling  or  superior  law. 

Because  the  Superior  and  Municipal  Court  systems  are 
matters  of  statewide  concern  rather  than  municipal  affairs  (Nichol 
v.  Koster,  157  Cal.  4l6;  Slavich  v.  Walsh,  82  Cal.  App.  2d  2H5X 
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we  may  assume  that  the  county  law  library  system,  seemingly  intended 
to  be  an  adjunct  of  the  courts  for  the  convenience  of  the  judges 
(see  Act  of  March  9,    I87O;  Business  &  Professions  Code,  Sees,  6301, 
63'4l,  6348.3,  636O,  6365;  Charter  Sec.  57),  is  also  to  be  treated  as 
a  matter  of  statewide  concern  rather  than  a  municipal  affair. 

Charter  provisions  (or  local  ordinances)  which  deal  with 
subjects  of  statewide  concern,  in  instances  where  the  state  legisla- 
ture has  adopted  laws  dealing  with  such  subjects,  are  not  per  se 
invalid.  So  long  as  the  local  law  is  supplementary  to  and  in 
furtherance,  rather  than  destructive,  of  the  legislative  scheme,  a 
chartered  municipality  may  legislate  upon  such  matters  of  statewide 
concern.   (Phelps  v.  Prussia,  60  Cal.  App.  2d  732;  Becker  v.  City  of 
Albany,  47  Cal.  App.  2d  702;  34  Cal.  Jur.  (2)  740-7^0^  The  rule  is 
thus  stated  in  the  Fhelps  case,  supra:   (pp.  738-739) 

"The  authority  of  the  city  charter  is  superior  to 
general  laws  in  all  matters  which  are  purely  municipal 
affairs.  The  charter  will  likewise  control  in  matters 
not  necessarily  municipal  where  not  in  conflict  with  or 
in  derogation  of  general  laws.  Also  where  charter  pro- 
visions are  concurrent  with  and  in  line  with  legislative 
policy,  they  will  be  construed  to  control  in  their  local 
application."  (emphasis  added) 

While  the  foregoing  rule  is  subject  to  the  condition  that 
a  local  law  does  not  apply  where  the  state  law  indicates  legislative 
intent  to  "wholly  occupy  the  field"   (see  Pipoly  v.  Benson,  20  Cal. 
2d  366;  Mann  v.  Scott,  I80  Cal.  550),  it  is  inconceivable  that  the 
legislature  could  ever  have  intended,  in  dealing  with  the  San  Fran- 
cisco (or  any  other)  Law  Library,  that  local  government  at  the 
situs  of  such  library  must  not  voluntarily  assume  to  pay  the 
salaries  of  the  library  attaches.  Such  local  assumption  of  respon- 
sibility inevitably  results  in  a  preservation  of  the  Law  Library 
Fund  (acquired  from  filing  fees  of  litigants),  and  allows  such  Fund 
to  be  more  advantageously  used  by  the  trustees  In  the  development 
and  expansion  of  the  library  from  the  standpoint  of  the  volume  and 
quality  of  its  reference  materials.  Reason  requires  the  view  that, 
in  respect  to  said  salaries,  a  local  plan  for  such  pajTnents  is  in 
furtherance  of  the  purposes  of  the  state  legislative  scheme,  and 
not  in  conflict  therewith.  Reason  also  compels  the  conclusion  that 
the  state  legislative  intent  would  not  purpose  the  exclusion  of 
municipal  bounty  so  as  to  illegalize  the  local  law  which  provided 
that  bounty. 

It  appears  evident  that  no  law  forbids  the  electorate  from 
undertaking  responsibility  for  such  salary  payments.   It  is  firmly 
established  that  the  matters  of  control  over  and  expenditures  from 
municipal  funds  are  purely  of  municipal  concern,  i.e.,  such  facets 
of  our  local  operations  are  municipal  affairs.   (Dept.  of  Water  & 
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Power  V.  Inyo  Chemical  Co.,  16  Cal.  2d  7^^J  West  Coast  Ad.  Co.  v. 
San  Francisco,  14  Cal.  2d  5I6;  Rothschild  v.  Bantel,  152  Cal.  5) 

In  the  Inyo  Chemical  Company  case,  supra,  the  Court  said: 
(p.  753) 

"...  the  payment  of  funds  of  a  municipal 
corporation  Is  a  municipal  affair  because  It  affects 
Its  fiscal  policy  and  management  ..." 

It  cannot  be  doubted  that  the  funds  of  the  city  and  county. 
In  the  respects  Involved  herein,  are  being  devoted  to  a  municipal 
and  public  purpose.  Such  is  made  obvious  since  use  of  the  law 
library  is  provided  (by  Section  3  of  the  Act  of  March  9,   I87O)  to 
officials  of  the  city  and  county,  free  of  charge.   Similarly,  the 
general  citizenry  of  the  city  and  county  enjoy  that  same  use,  also 
free  of  charge. 

I  have  purposely  refrained  from  discussing  herein  the 
detail  of  the  divergent  contentions  contained  in  the  memoranda, 
referred  to  above  as  a  preliminary  to  this  opinion,  which  were  sub- 
mitted with  your  request  for  advice.  Although  persuasive  arguments 
were  contained  therein  leading  to  the  same  conclusion  reached  by  me 
in  this  opinion,  I  feel  that  the  bases  for  my  conclusions,  as  here- 
in stated,  are  more  fundamental  as  governing  principles  in  the 
technical  field  of  municipal  law. 

In  accordance  with  the  foregoing,  you  are  advised  that  our 
charter  requires  that  the  salaries  of  the  library  personnel  in 
question  be  paid  from  the  funds  of  the  city  and  county.  You  are 
further  advised  that  nothing  In  this  opinion  is  to  be  taken  as 
Indicating  a  view  on  my  part  that  ynur  Board  of  Trustees  may  not 
also  use  the  Law  Library  Fund  for  the  payment  of  attaches'  salaries. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Executive  Committee 

San  Francisco  Law  Library 

436  City  Hall 

San  Francisco  2,  California 
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SUBJECT:   EX-OPFICIO  MEMBERS  ARE  TO  BE  INCLUDED  IN  ASCERTAINING  NUM- 
BER OF  COMMISSIONERS  NECESSARY  TO  CONSTITUTE  A  QUORUM. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"The  Art  Commission  has  had  difficulties  In  securing 
a  quorum  for  Its  regular  meetings.  This  difficulty  arises 
because  we  have  six  ex-offlclo  members  out  of  a  total  mem- 
bership of  sixteen  and  to  have  a  quorum  we  must  have  nine 
and  most  of  the  ex-offlclo  members  never  show  up, 

"On  May  5^  19^^  your  predecessor,  Mr.  John  J.  0' Toole, 
ruled  as  follows: 

" ' .  .  .  .  Therefore,  it  is  my  opinion  that  if 
the  charter-framers  desired  to  prevent  the  ex- 
offlclo  members  of  the  Art  Commission  from  voting 
on  matters  under  consideration  by  the  Commission, 
they  would  have  so  stated  in  the  charter  and  not 
having  done  so,  you  are  advised  that  the  ex-offlclo 
members  have  the  same  right  to  vote  as  have  the 
other  members  of  the  Commission. ' 

"Upon  this  opinion  we  have  always  assumed  that  it  was 
necessary  to  have  nine  members  present  for  a  quorum,  depend- 
ing to  a  great  extent  on  the  presence  of  some  of  the  ex- 
offlclo  members. 

"Would  you  kindly  Inform  the  Art  Commission  if  we  could 
have  some  kind  of  legislation  put  through,  either  through 
the  Board  of  Supervisors  or  even  a  charter  amendment,  so  that 
the  six  ex-offlclo  members  are  not  counted  for  a  quorum.   In 
that  way,  we  would  then  have  the  ten  appointed  members  for  use 
for  quorum  purposes,  and  would  require  a  quorum  of  six  in 
order  to  transact  official  business.  If  any  of  the  ex-officlo 
members  attend  the  meetings,  naturally  we  would  expect  them  to 
have  voting  rights." 

OPINION 

I  have  reviewed  the  opinion  of  my  predecessor,  Mr.  John  J. 
O'Toole,  dated  May  5,  1944  (No.  3581)  and  am  in  full  accord  with  th© 
conclusions  reached  therein.   Ex-offlclo  members  of  the  Art  Commis- 
sion have  all  the  privileges  of  membership  on  the  Commission  as  any 
appointee  thereto — including  the  right  to  vote. 
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I  am  In  full  accord  with  your  conclusion  therefrom  that 
with  your  Commission  consisting  of  a  total  membership  numbering  six- 
teen (including  ex-officio  members),  it  is  necessary  to  have  nine 
members  present  (a  majority  of  the  whole  board)  to  constitute  a 
quorum  for  the  transaction  of  business.   See  Section  19(1)  of  the 
Charter,  which  provides  in  part  as  follows: 

"A  quorum  for  the  transacting  of  official  busi- 
ness shall  consist  of  a  majority  of  all  members  of 
each  board  or  commission.  .  .  " 

Words  &  Phrases,  Vol.  35>  p.  672,  "Quorum," 

Corpus  Juris  Secundum,  Vol.  J^,   p.  171 >  "Quorum," 

City  Attorney's  Opinion  dated  January  I6,  1940 
(No.  3093), 

City  Attorney's  Opinion  dated  October  3,    1957 
(No.  1197). 

The  only  way  in  which  the  number  constituting  a  quorum  for 
the  transaction  of  business  can  be  reduced,  in  so  far  as  your  Com- 
mission is  concerned,  is  through  a  charter  amendment. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Art  Commission 

100  Larkin  Street 
San  Francisco  2 

Attn:   Joseph  H.  Dyer,  Jr. 
Executive  Secretary 
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